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I. INTRODUCTION 
The United States has a long history of charting its own course in 
comparison to the rest of the world-even the democratized world-when it 
comes to the regulation of expression. The treatment of children and 
potentially harmful expression is now following in the footsteps of the most 
commented on aspect of this difference in approach, hate speech. The United 
States has been very protective of all speech, including hate speech, allowing 
limits only under extreme circumstances, such as the burning of a cross with 
the intent to intimidate any person or group.l Without such intent, the 
Supreme Court has seen even this particularly virulent form of hate speech 
• Charles Clarke Chair in Constitutional Law, Michigan State University. A.B., Franklin & 
Marshall College; M.S., M.A., Ph.D., University of Miami; J.D., University of Michigan. The 
author wishes to thank Ms. Chaoyi Ding for her research assistance while a J.D. student at 
Michigan State University. 
I See Virginia v. Black, 538 U.S. 343 (2003). 
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as political and, hence, has protected it. 2 In contrast, the rest of the world has 
shown far less reluctance to limit hate speech.3 
Recent case law shows the United States has once again charted its own 
course on a track that diverges from the rest of the world. 4 This time the 
issue is the protection of children from expression that may be harmful to 
them. In Brown v. Entertainment Merchants Ass'n, 5 the Supreme Court of the 
United States declared unconstitutional an attempt by the State of California 
to ban the direct sale or rental of violent videogames to children. Here, too, 
the United States is more protective of expression-despite the harmful 
effects it may have on children-than other countries, including free and 
democratic countries. 
Some of this difference may be due to the different natures of the free 
expression provisions in the Constitution of the United States and those in 
the constitutions of other countries and in international covenants. The 
absolute tone of the First Amendment's direction that "Congress shall make 
no law"6 contrasts with provisions of other international constitutions that 
seem to invite the balancing of interests. Canada's Charter of Rights and 
Freedoms, for example, provides "Everyone has the following fundamental 
freedoms: a) freedom of conscience and religion; b) freedom of thought, belief, 
opinion and expression, including freedom of the press and other media of 
communication; c) freedom of peaceful assembly; and d) freedom of 
association."7 Section 1 makes those, and other rights, "subject only to such 
reasonable limits prescribed by law as can be demonstrably justified in a free 
and democratic society."B 
Similarly, article 10, section 1 of the European Convention for the 
Protection of Human Rights and Fundamental Freedoms provides: "Everyone 
has the right to freedom of expression. This right shall include freedom to 
hold opinions and to receive and impart information and ideas without 
2 See id. at 365. 
3 For a general treatment of hate speech regulation, see Michel Rosenfeld, Note, Hate Speech in 
Constitutional Jurisprudence: A Comparative Analysis, 24 CARDOZO L. REV. 1523 (2003). Canada 
accepted limits on hate speech in R. v. Keegstra, [1990] 3 S.C.R. 697 (Can.), and there are 
additional statutory limits in Austria, Belgium, Brazil, Cyprus, England, France, Germany, 
India, Israel, Italy, the Netherlands, and Switzerland. See Alexander Tsesis, Note, Hate in 
Cyberspace: Regulating Hate Speech on the Internet, 38 SAN DIEGO L. REV. 817, 858 (2001). 
Furthermore, there are international agreements aimed at the eradication of hate speech. See 
International Covenant on Civil and Political Rights art. 20, § 2, Dec. 16, 1966, 999 U.N.T.S. 171; 
International Convention on the Elimination of All Forms of Racial Discrimination art. 4, Mar. 7, 
1966, 660 U.N.T.S. 195. 
4 See, e.g., Brown v. Entm't Merchants Ass'n, 564 U.S._, 131 S. Ct. 2729 (2011). 
5 See id. 
s U.S. CONST. amend. I. 
7 Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule 
B to the Canada Act, 1982, art. 2 (U.K.). 
s I d. art. 1. 
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interference by public authority and regardless of frontiers .... "9 Section 2, 
however, provides: 
The exercise of these freedoms, since it carries with it duties 
and responsibilities, may be subject to such formalities, 
conditions, restrictions or penalties as are prescribed by law 
and are necessary in a democratic society, in the interests of 
national security, territorial integrity or public safety, for the 
prevention of disorder or crime, for the protection of health or 
morals, for the protection of the reputation or rights of others, 
for preventing the disclosure of information received in 
confidence, or for maintaining the authority and impartiality 
of the judiciary.lO 
Most interestingly, the German Basic Law specifically mentions 
protection of youth as a permissible basis for limiting expression. 11 Article 
5(1) of the Basic Law provides that: 
[E]very person shall have the right freely to express and 
disseminate his opinions in speech, writing, and pictures and 
to inform himself without hindrance from generally accessible 
sources. Freedom of the press and freedom of reporting by 
means of broadcasts and films shall be guaranteed. There 
shall be no censorship.I2 
But, section 2 provides: "These rights shall find their limits in the provisions 
of general laws, in provisions for the protection of young persons, and in the 
right to personal honor."13 Thus, the need to protect youth is seen as meriting 
special concern. 
While the difference might lie in the constitutional language, it may 
instead be a matter of differences in values. The United States' view may 
reflect a dogmatic belief that expression can do no harm, so that only 
historical exceptions are left unprotected. This may be reflected in the 
Supreme Court's rejection of scientific evidence of harm that might have 
served to justify the California statute.14 On the other hand, European 
countries that have personally experienced the harm caused by Nazi 
Germany's freely expressed views in the World War II era may be less 
9 Convention for the Protection of Human Rights and Fundamental Freedoms art. 10(1), Nov. 4, 
1950, 213 U.N.T.S. 222. 
JO Id. art. 10(2). 
11 GRUNDGESETZ FUR DIE BUNDESREPUBLIK DEUTSCHLAND [GRUNDGESETZ) [GG) [BASIC LAW), 
May 23, 1949, BGBI. I (Ger.), https://www.btg-bestellservice.de/pdf/80201000.pdf. 
12 Id. art. 5(2). 
13Jd. 
14 See Brown v. Entm't Merchants Ass'n, 564 U.S._, 131 S. Ct. 2729, 2738-40 (2011) (declaring 
CAL. CIVIL CODE§§ 1746-6.5 (West 2009) unconstitutional). 
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skeptical and more willing to shield their populations from such 
expressionl5_a willingness that can only be greater where children are 
involved. 
This Article will examine the law in the United States and other 
countries as to the protection of youth from potentially harmful speech. First, 
the Article will examine the Brown decision and what it portends for any 
attempts to limit other potentially harmful forms of expression to children. 
Then, it will turn to an examination of law in other countries, looking to 
statutes regarding children and media, in particular violent videogames and 
any relevant case law. Lastly, the Article will look at the balances drawn 
between the protection of free expression and harm to children, as well as the 
impact on children and on the values generally seen as justifying the 
protection of expression. 
II. CHILDREN AND FREE EXPRESSION IN THE UNITED STATES 
A. Brown v. Entertainment Merchants Ass'n 
Brown grew out of a California statute that prohibited the sale or rental 
to minors of violent videogames. 16 The games addressed were those that 
involved killing, maiming, dismembering, or sexually assaulting a virtual 
human, if done in a manner that a reasonable person would find appealing to 
a minor's "deviant or morbid interest."17 In other words, games that are 
"patently offensive to prevailing standards in the community as to what is 
suitable for minors" and that, taken as a whole, "lack serious literary, 
artistic, political, or scientific value for minors."lS 
Because the Brown Court concluded that videogames enjoy First 
Amendment protection, the Court required that the statute meet strict 
scrutiny-it must be narrowly tailored to a compelling governmental interest. 
In the Court's view, the state failed to meet this standard, because "it [could] 
not show a direct causal link between violent video games and harm to 
minors." 19 The state had asserted that it could make a predictive judgment of 
harm based on what the Court called "competing psychological studies," but 
the Court found the evidence insufficient.2o 
The Court found the science lacking, because it saw the research as based 
on correlation, rather than causation. In addition, the Court noted that the 
real world effects of exposure to violent videogames were measured by 
15 This point has been made by, for example, Professor Tsesis. See, e.g., Alexander Tsesis, 
Burning Crosses on Campus: University Hate Speech Codes, 43 CONN. L. REV. 617, 670 (2010). 
16 CAL. CIVIL CODE§§ 1746-6.5 (West 2009). 
17 Id. § 1746 (d)(1)(A). 
18 Id. 
19 Brown, 131 S. Ct. at 2738. 
20 Id. at 2739. 
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feelings of aggressiveness or willingness to inflict a louder noise on another 
person. While a correlational study may find a link between violent 
videogames and real world violence, that particular study may be lacking in 
its ability to demonstrate causation. An experimental study, where 
randomized children are exposed to violent videogames, compared to a 
control group, and then given the opportunity to be aggressive, can show 
causation. However, the opportunity to be aggressive must be rather mild. 
The children in the experiment certainly cannot be provided a weapon and a 
potential victim. The opportunity to inflict a loud noise on another must 
stand as a proxy for actual physically damaging violence. 
As psychologists recognize, and as Justice Breyer in his dissent noted, 21 
there are studies that demonstrate causation. Justice Breyer took a serious 
look at the science. He provided two appendices, one listing 115 studies that 
demonstrate harm growing out of violent videogames22 and the second listing 
thirty four studies that fail to support a finding of harm. 23 It is important to 
note here that a failure to support a finding of harm is not the same as a 
demonstration that there is no harm. It may simply be the inability to come 
to any conclusion. In any case, Justice Breyer listed the studies, "because 
they suggest that there is substantial (though controverted) evidence 
supporting the expert associations of public health professionals that have 
concluded that violent videogames can cause children psychological harm."24 
Like most judges, Justice Breyer admitted that he did not have the 
expertise to determine for himself whether or not violent videogames have 
harmful effects on children. He was willing to let the scientific question be 
answered by the scientific community, noting that the American Academy of 
Pediatrics, the American Academy of Child and Adolescent Psychiatry, the 
American Psychological Association, the American Medical Association, the 
American Academy of Family Physicians, and the American Psychiatric 
Association had issued a joint statement in 2000 pointing to a causal 
connection between media violence and aggressiveness in children. 25 This 
joint statement suggests that videogames may be of more concern than other 
media.26 Justice Breyer added citations to a 2005 resolution by the American 
Psychological Association and a 2009 statement by the American Academy of 
Pediatrics suggesting particular concerns over violent videogames.27 
21 See id. at 2767-70 (Breyer, J., dissenting). 
22 Id. at 2771-78 (Breyer, J., dissenting). 
23 Id. at 2778-79 (Breyer, J., dissenting). 
24 Brown, 131 S. Ct. at 2772 (Breyer, J., dissenting) (emphasis in original). 
25 Id. at 2769 (Breyer, J., dissenting) (citing Press Release, Am. Acad. of Pediatrics et al., Joint 
Statement on the Impact of Entertainment Violence on Children (July 26, 2000), available at 
www.aap.org/advocacy/releases/jstmtevc.htm). 
26 Id. 
27 See id. at 2769-70 (Breyer, J., dissenting). 
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This careful examination of the science by Justice Breyer contrasts 
sharply with the offhanded rejection of science found in Justice Scalia's 
majority opinion. The majority opinion primarily noted that the studies relied 
on by the state had been rejected by all the courts to consider them, citing a 
series of cases from 2001 to 2009. 28 The series of cases would have been more 
impressive had any of the opinions looked at the science as closely as Justice 
Breyer. However, the relevance of the older cases and the reliance of later 
opinions may still be questionable in a rapidly developing area of science. 
This failure of the majority to recognize development in videogame research 
was criticized in an opinion by Justice Alito in which Chief Justice Roberts 
concurred.29 
Furthermore, the majority failed to evaluate evidence from the field of 
neuroscience. Neuroscience, which some may consider a harder science than 
psychological studies, supports the conclusions of psychologists. Recognizing 
this, Justice Breyer wrote: "Cutting-edge neuroscience has shown that 
'virtual violence and videogame playing results in those [patterns of brain 
activity] that are considered characteristic for aggressive cognition and 
behavior."'3o The failure of the majority to examine this evidence is 
particularly interesting in that it was part of the Court's rationale in barring 
the death penalty for juveniles in Roper v. Simmons.31 Justice Scalia 
dissented in Roper, so he was at least consistent in not relying on the 
neuroscience, but Justices Kennedy and Ginsburg were in the majority in 
both cases, appearing to support neuroscience in one case while rejecting it in 
another. 
One lower court had in fact considered this evidence but came to a rather 
strange conclusion. In Entertainment Software Ass'n v. Blagojevich, the 
federal district court was confronted with evidence that the region of the 
brain responsible for inhibition was not fully functioning in children exposed 
to media violence.32 The court responded by asserting it did not mean that 
judgment and inhibition were not being exercised elsewhere in the brain, 33 
despite there being no indication of these functions ever occurring anywhere 
else in the brain. This sort of unwillingness, or inability, to understand and 
2s See id. at 2739 n.6. 
29 See Brown, 131 S. Ct. at 2742-43 (Alito, J., concurring). The concurrence was in the result 
only. Justice Alito and Chief Justice Roberts considered the state interest sufficient but 
concluded that the statute was too vague to stand up to constitutional scrutiny. 
30 Id. at 2768 (Breyer, J., dissenting) (quoting Rene Weber et al., Does Playing Violent Video 
Games Induce Aggression? Empirical Evidence of a Functional Magnetic Resonance Imaging 
Study, 8 MEDIA PSYCHOL. 39, 51 (2006)). 
31 Roper v. Simmons, 543 U.S. 551, 568-75 (2005). 
32 See generally Entm't Software Ass'n v. Blagojevich, 2006 WL 3694851 (N.D. Ill. 2006), affd, 
469 F.3d 641 (7th Cir. 2006). 
33 Id. at 1066. 
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accept the conclusions of science seems somewhat characteristic of the lower 
court opinions relied on by the Brown majority.34 
The short shrift given the science in this case might be taken as showing 
that the judiciary is joining the political branches in ignoring science when it 
constitutes "an inconvenient truth."35 The Court clearly has the authority to 
say that, in matters touching on the First Amendment, science makes no 
difference. Likewise, it could conclude that free expression is sufficiently 
important as to make the potential harm to children worth accepting. 
However, the Court did not seem to want to say that. Instead, it rejected the 
conclusions of the scientific community as reflected in statements by all of the 
major health organizations concerned with the well-being of children.36 It 
would, however, seem very difficult to reach this conclusion unless one was 
examining the science through lenses colored by dogma. The only reasonable 
explanation would seem to be that the United States' view of free expression 
is so strong that, lacking absolute certainty (which statistical analysis 
necessarily lacks), even evidence showing harm to children is not sufficient to 
justify limits on expression to children. 
B. Implications for Other Expression to Children under U.S. Law 
Before turning to a consideration of other areas, it is important to 
recognize that expression to children in one particular area has been seen as 
deserving less protection. In Ginsberg v. New York, the Supreme Court 
allowed restrictions on the sales of magazines to children that could have 
been legally sold to adults. 37 Sam Ginsberg, who ran a stationary shop and 
luncheonette on Long Island, sold what the Supreme Court characterized as 
34 This author's favorite example of a lower federal court's lack of scientific literacy is found in 
Entm't Software Ass'n u. Hatch, 443 F. Supp. 2d 1065, 1069 n.1 (D. Minn. 2006), aff'd sub nom. 
Entm't Software Ass'n u. Swanson, 519 F.3d 768 (8th Cir. 2008). The court there examined the 
work of one of the leading psychologists studying videogames and said "Dr. Anderson's meta-
analysis seems to suggest that one can take a number of studies, each of which he admits do not 
prove the proposition in question, and 'stack them up' until a collective proof emerges." Id. Yet 
that is a valid statistical method and is the foundation of meta-analysis. While the statistical 
methods may be somewhat complex, the theory is simple enough to understand on an intuitive 
level that a federal judge, even one without statistical training, should be able to understand the 
nature of the inference. As an intuitive example, Player A getting more hits than Player Bin any 
individual baseball game does not show him to be the better hitter. However, if we "stack up" 
these insignificant results over the course of a season, it demonstrates pretty conclusively that 
Player A is the better hitter. 
35 See generally AL GORE, AN INCONVENIENT TRUTH: THE PLANETARY EMERGENCY OF GLOBAL 
WARMING AND WHAT WE CAN Do ABOUT IT (2006). 
36 The Court in Gonzales u. Carhart, 550 U.S. 124, 176 (2007), similarly rejected the conclusions 
of the medical community, in accepting the view of Congress that what Congress called "partial-
birth abortion" is never safer than other forms of abortion. Justice Scalia was consistent between 
Brown and Gonzales, rejecting "inconvenient truth[s]" in both cases. Justice Ginsburg, however, 
while rejecting an "inconvenient truth" in Brown, wrote a dissent in Gonzales criticizing the 
majority there for a similar rejection. See Gonzales, 550 U.S. at 177-78 (Ginsburg, J., 
dissenting). 
37 See generally Ginsberg v. New York, 390 U.S. 629 (1968). 
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"girlie" magazines to a sixteen-year-old.38 Ginsberg was charged under a New 
York statute that prohibited knowingly selling to a person under seventeen 
materials containing a representation of "a person or portion of the human 
body which depicts nudity, sexual conduct or sado-masochistic abuse and 
which is harmful to minors."39 The statute defined "harmful to minors" as 
that quality of any description or representation, in whatever 
form, of nudity, sexual conduct, sexual excitement, or sado-
masochistic abuse, when it: 
(i) predominantly appeals to prurient, shameful or morbid 
interest of minors, and 
(ii) is patently offensive to prevailing standards in the adult 
community as a whole with respect to what is suitable 
material for minors, and 
(iii) is utterly without redeeming social importance for 
minors. 40 
The Court accepted that the magazines would be protected expression, if 
distributed to an adult audience. 41 Where children were involved, however, it 
was not a violation of the First Amendment to punish distribution to the 
children.42 Thus, it would seem that there is material that can be limited for 
children, even when protected for adults. 
It is important to note that the reason children could be barred access to 
this material is that access for adults could also be limited. The Court had 
previously recognized a First Amendment exception withholding protection 
from obscene material. 43 In addition, the Court recognized that the audience 
for the material can be used to determine what material is obscene. 44 The 
audience, defined as the person to whom the magazines had been sold, was a 
sixteen-year-old boy, and the prurient interest of a sixteen-year-old boy is 
easily provoked. The Court ruled that provocatively posed nudes may not be 
obscene for an adult audience, but they are when distributed to children.45 
Since the definition contained in the New York statute reflected the then-
38 Id. at 631-33. 
39 I d. at 647 (quoting N.Y. PENAL LAW§ 484-h(2)(a) (McKinney 1965)). 
40 Id. at 646 (quoting N.Y. PENAL LAW§ 484-k(1)(f) (McKinney 1965)). 
41 Id. at 634. 
42 Ginsberg, 390 U.S. at 638-41. 
43 See generally Roth v. United States, 354 U.S. 476 (1957). 
44 In Mishkin v. New York, 383 U.S. 502 (1966), the Court had adopted a variable obscenity 
standard to allow a conviction based on the distribution of material that would not have 
appealed to the prurient interest of the average person but did have a particular appeal to a 
sado-masochistic audience. The Court took the position that prurient interest should be 
measured by the interests of the particular audience. Id. at 509-10. 
45 Ginsberg, 390 U.S. at 636. 
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existing definition for obscenity, 46 modified by the inclusion of references to 
minors, the conviction could stand. 
While this might be seen as establishing limits on expression to children, 
simply because the recipients are children, that is actually an over reading. 
While it is true that obscenity was judged according to a child's standard, it 
was only because obscene material may be banned for adult consumption 
that this broader view of obscenity could limit its access to children. For 
instance, the case may establish that a variety of expression not protected by 
the First Amendment may include more material when children are involved 
than with an adult audience. However, Ginsberg does not establish that there 
are distinct classes of material that are protected for adult consumption, 
while banned from distribution to children. 
The Court has made it clear that it is not currently interested in 
establishing new exceptions to the First Amendment. However, it did 
establish a new exception with regard to child pornography in Ferber v. New 
York. 47 While the case did involve sexual depiction, the Court did not require 
that the depictions be judged obscene.48 Furthermore, the Court found that 
the harm child pornography does to children, and the need to prohibit 
distribution and possession in order to avoid that harm, justified the limits. 49 
Thus, limits on adult consumption were acceptable in order to protect 
children. Yet, in Brown, the Court could not see sufficient harm to allow a far 
less wide-reaching ban on distribution to children. 5° 
In fact, Brown was only the second of two recent rejections of attempts to 
establish new categories of unprotected material. In United States v. Stevens, 
the Court held a federal statute that criminalized creating, selling, or 
possessing certain depictions of animal cruelty unconstitutional. 51 The Court 
could not find adequate justification for this content-based restriction, taking 
a historical approach that would have required a tradition of forbidding the 
depiction, not just the commission, of animal cruelty. The government had 
tried to argue that it could ban speech based on a balancing test weighing the 
value of speech against its harm. This approach was ultimately rejected by 
the Court. 
46 That definition was drawn from Memoirs v. Massachusetts, 383 U.S. 413, 418--19 (1966). 
47 458 U.S. 747, 765 (1982). 
48 Id. 
49 Id. 
50 Of course, the Court may simply have seen the harm done to children in the production of child 
pornography as more real than that done by violent videogame play. It is interesting that at least 
a large part of the harm found in child pornography is the psychological damage done to its child 
victims, and psychological, as well as neurological, damage is what has been seen as associated 
with violent videogames. 
51 See United States v. Stevens, 559 U.S. 460 (2010). 
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The Brown Court took the reasoning of Stevens to be controlling. "[l)n 
Stevens we held that new categories of unprotected speech may not be added 
by a legislature that concludes certain speech is too harmful to be 
tolerated."52 This applies to children as well as to adults; the Court is not 
interested in establishing new exceptions. 
The California Act ... does not adjust the boundaries of 
an existing category of unprotected speech to ensure that a 
definition designed for adults is not uncritically applied to 
children. California ... wishes to create a wholly new 
category of content-based regulation that is permissible only 
for speech directed at children. 
That is unprecedented and mistaken. "[M)inors are 
entitled to a significant measure of First Amendment 
protection, and only in relatively narrow and well-defined 
circumstances may government bar public dissemination of 
protected materials to them." No doubt the state possesses 
legitimate power to protect children from harm, ... but that 
does not include a free-floating power to restrict the ideas to 
which children may be exposed. 53 
Thus, the Brown decision would seem to extend beyond violent 
videogames. It seems unlikely that the Court will be willing to accept limits 
on the speech made available to children, except when the limits are 
applicable to speech directed at adult audiences. Brown, then, is not just a 
videogame decision. It speaks against special protection for children, in the 
sense of limits that apply only to children. The free-for-all that characterizes 
expression in the adult community, a free-for-all that is generally accepted as 
beneficial to that community, also applies when children are involved. 
It would seem that this is a conclusion that the Court would not have had 
to reach. Even a Court that ties its analysis to history could have arrived at a 
different result. The majority insisted that the particular type of material 
must have been historically exempt from First Amendment protection. 54 But 
what about a historical exception based on the audience? Justice Thomas, in 
his Brown dissent, demonstrated that the Framers would have accepted the 
sort of limitation California sought to impose. 
In my view, the "practices and beliefs held by the 
Founders" reveal another category of excluded speech: speech 
to minor children bypassing their parents .... The historical 
evidence shows that the founding generation believed parents 
had absolute authority over their minor children and expected 
52 Brown v. Entm't Merchants Ass'n, 564 U.S._, 131 S. Ct. 2729, 2734 (2011). 
53 Id. at 2735-36 (citations omitted) (quoting Erznoznik v. Jacksonville, 422 U.S. 205, 212-13 
(1975)). 
54 See id. 
Summer 2013] CHILDREN AND FREE EXPRESSION 
parents to use that authority to direct the proper development 
of their children. It would be absurd to suggest that such a 
society understood "the freedom of speech" to include a right 
to speak to minors (or a corresponding right of minors to 
access speech) without going through the minor's parents .... 
The founding generation would not have considered it an 
abridgment of "the freedom of speech" to support parental 
authority by restricting speech that bypasses minors' 
parents. 55 
465 
He supported that view with extensive citations to works on attitudes toward 
children in the Colonial Era and at the time of the Bill of Rights, the 
philosophical and psychological understanding of the nature of children in 
the era, and the positions of the Framers themselves. 56 
If this view of children and free expression is not that of the Framers, and 
is actually contrary to that view, where does it come from?57 It appears as 
though the United States is maintaining a 16th Century view of children. 
There was an era in which children were seen as miniature adults; extended 
childhood in the name of shielding children did not exist. This position is 
asserted in the work of the French scholar Philippe Aries. 58 Interestingly, 
Aries' view seems to be impacted by the one area in which the U.S. courts 
have been willing to shield children. Aries sees the American taboo on the 
presentation of sexual material to children as rather modern. "One of the 
unwritten laws of contemporary morality, the strictest and best respected of 
all, requires adults to avoid any reference, above all any humorous reference, 
to sexual matters in the presence of children. This notion was entirely foreign 
to the society of old."59 The dating of this "society of old" is found in the 
examples from which he reaches his conclusion, regarding the young life of 
Louis XIII. 60 
Even if Louis XIII's young life did not include shielding from sexual 
references, Aries sees a change in attitude by the time Louis was seven, in 
55 Id. at 2752 (Thomas, J., dissenting) (quoting Mcintyre v. Ohio Elections Comm'n, 514 U.S. 334, 
360 (1995) (Thomas, J., concurring in judgment)). 
56 See generally id. at 2752-56 (Thomas, J., dissenting); see also Kevin W. Saunders, The 
Framers, Children, and Free Expression, 25 NOTRE DAME J.L. ETHICS & PUB. POL'Y 187 (2011). 
57 It might, of course, be argued that the absolute sounding language of the First Amendment 
requires that children be granted full free expression rights. However, there are too many 
exceptions to free expression to mandate a textual absolutism. Even Justice Scalia recognizes an 
exception for obscene materials, so even his very strong view of the freedom of expression is not 
controlled by the language of the text. Giving Justice Thomas's examination of the view of the 
Framers, original intent would seem just as strongly to speak to an exception for children as it 
would to an exception for obscene material. 
58 A translation of Aries' work may be found in PHILIPPE ARIES, CENTURIES OF CHILDHOOD: A 
SOCIAL HISTORY OF FAMILY LIFE (Robert Baldick trans., Random House 1962). 
59 Id. at 100. 
so See id. at 100-02. 
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1608.61 He suggests that this change in attitudes with regard to sex reflects a 
greater change. "A great change in manners took place in the course of the 
seventeenth century .... An essential concept had won acceptance: that of the 
innocence of childhood."62 Thus, any period in which children were considered 
miniature adults, without distinctions as to what expression would be 
appropriate for the two audiences, seems to have passed from the scene even 
before the real onset of the Colonial period in the United States, let alone 
prior to the period in which the Framers lived. 63 
What we are left with seems simply to be a strong ideological bent toward 
free expression that fails to distinguish between adults and children. With 
the exception of sexual material, children seem to have the same rights 
regarding expression, including the right to access materials, as adults. 64 
While it is true that meeting strict scrutiny may justify a limitation for either 
audience, it seems unlikely that this will have much or any differential 
impact on youth. Likewise, if the scientific evidence supporting restrictions 
on violent videogames is seen as inadequate, it is unlikely that any impact 
61 Id. at 102. 
62 Id. at 110. 
63 There is some work suggesting that this view of miniature adulthood continued to exist into 
18th Century Colonial America. Ross Beales sees some basis for continuation of this view in the 
practice in Plymouth Colony of families attending church together and being equally expected to 
learn from the sermons regardless of age. See Ross W. Beales, Jr., In Search of the Historical 
Child: Miniature Adulthood and Youth in Colonial New England, 27 AM. Q. 379, 382 (1975). 
However, he rejects the position, based on his study of distinctions found in church records, 
concluding that "(l]anguage, law, and religious thought and practice thus suggest that New 
Englanders, far from regarding children as 'miniature adults,' recognized their immaturity." Id. 
at 391. In addition, he points to the work of another scholar of the period: 
David E. Stannard has suggested that "there is no real evidence to support 
the contention that in 17th century New England, as in 15th and 16th 
century France, there was little or no distinction between children and 
adults." He notes, for example, that Puritan journals, autobiographies, 
histories, and family manuals make "clear distinctions between adults and 
children well into their teens" and that the law definitely discriminated 
''between acceptable behavior and appropriate punishment for children, post-
adolescent youths and adults." 
Id. at 383 (quoting David E. Stannard, Death and the Puritan Child, 26 AM. Q. 456, 457-59 
(1974)). 
There is also a difference in what miniature adulthood would imply in 15th and 16th Century 
France compared to 17th and 18th Century New England. While the practice in France may 
have been the exposure of children to sexual expression, it would seem extremely unlikely that 
this would have carried over to Puritan New England. To the extent that children might have 
been considered miniature adults in that latter era, it would speak more to the moral behavior 
they were required to maintain, rather than an extension of any adult rights to access 
objectionable material. 
64 Even with regard to sexual material, it is only because adults may be prohibited sufficiently 
explicit material that children may be shielded from less explicit material. Thus, there is no 
category distinction but only a distinction in the explicitness of material that makes it 
unacceptable for adults and that which makes it unacceptable for children. 
/ 
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based on the susceptibility of youth to any nonsexual material will justify 
restriction under United States law. 
III. THE LAW IN OTHER COUNTRIES 
As this section will demonstrate, the unwillingness of the United States 
to distinguish between children and adults for purposes of the consumption of 
expressive material is not reflected in the law of other countries. A number of 
countries are examined, and while the study is not exhaustive, it shows that 
the rest of the world does not share the U.S. view that favors expression over 
concerns regarding children. 
A. Canada 
This Article will examine Canada first, not because Canada is the most 
restrictive, but because similarities in culture might make it the most 
instructive. There is a great deal of overlap in the entertainment available in 
the two countries, and trade between the two countries would seem to 
provide videogame manufacturers with the incentive to challenge any 
restrictions they might face in Canada. In addition to an examination of the 
statutes addressing videogames and entertainment more generally, a 
distinction from case law shows Canada's willingness to recognize differences 
when children are involved. Although it does not involve videogames, there is 
also a case regarding an effort to protect children that demonstrates an 
interesting difference from the United States in the treatment of statistics 
and psychological studies as warranting the shielding of children.65 
Canadian law limiting user access in the entertainment context is at the 
provincial level, just as U.S. attempts to limit such access have been at the 
state level. Unlike U.S. laws, however, Canadian efforts seem not to have 
faced serious challenge.66 Starting with British Columbia, the Motion Picture 
Act67 provides a definition for "adult motion picture" that includes films with 
"scenes of brutality or torture to persons or animals, depicted in a realistic 
and explicit manner . . . ."68 The phrase "motion picture" also includes 
videogames. 69 The statute requires approval of motion pictures "if a motion 
picture or a copy of it is intended to be exhibited in a theatre, the motion 
picture distributor must submit the motion picture to the director for 
65 See Irwin Toy v. Quebec, [1989] 1 S.C.R. 927 (Can.). 
66 There is a case in which a statute regulating entertainment was challenged and struck down, 
but it was the statute's impact on the ability to provide entertainment for adults, rather than 
children, that led to the result. See infra notes 109-22 and accompanying text. 
67 Motion Picture Act, R.S.B.C. 1996, c. 314 (Can.). 
68 Id. § 1(b)(viii). The statute also provides authority to the Lieutenant Governor in Council to 
limit other depictions. See id. §§ 1(c), 14(2)(d). 
69 See id. § 1 (providing a definition of "motion picture"). 
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approval."70 The motion picture must not be distributed or exhibited until it 
has been approved. 71 Furthermore, approval may be subject to conditions 
and, if conditions have been imposed, the motion picture may be exhibited 
only if in accordance with the conditions. 72 
The conditions that may be imposed include the age of the audience: 
"[t]he director may impose conditions on the approval of a motion picture ... 
including conditions (a) respecting the use and exhibition of it, [and] (b) 
imposing age restrictions on the attendance by minors at theatres where the 
motion picture will be exhibited .... "73 The statute also includes prohibitions 
against admitting minors to theaters where films approved only for adults 
are shown and selling or distributing to minors such films. 74 
New Brunswick speaks more specifically to videogames. Under the 
Province's Film and Video Act, 
The Director, in accordance with the regulations, may 
(a) classify video games for the use of exhibition m the 
Province by 
(i) viewing or playing each videogame and assigning a 
classification to each video game, or 
(ii) adopting the classification accorded to each video 
game by another jurisdiction, and 
(b) permit or prohibit the distribution of a video game.75 
There is a prohibition against the sale, lease, rental, lending, exchange, or 
distribution of any film or videogame that has not been classified, 76 and any 
restrictions imposed by the Director are legally enforceable. 
70 ld. § 2(1). 
71 Motion Picture Act §§ 2(2), 2(3). 
72 I d. § 2(3). 
73 I d. § 5(7). 
74 See id. § 6. Attendance of and distribution to minors: 
6(1) If the director has approved a motion picture subject to a condition that a 
minor be prohibited from viewing it in a theatre, a person in charge of a 
theatre must not permit a minor to attend at the theatre to view the motion 
picture. 
6(2) A video retailer must not distribute a film or a copy of the film to a minor 
if, 
(a) as a condition of approval ... all minors are prohibited from viewing it in 
a theatre .... 
ld. Minors, for purposes of the statute, are those under eighteen. See Motion Picture Act § 1. 
75 Film and Video Act, R.S.N.B. 2011, c. 159, § 7(5) (Can.). 
76 See id. § 15. 
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No person who operates or controls a video exchange or 
employee or agent of the person shall sell, lease, rent, lend, 
exchange or distribute to a member of any class of persons a 
videofilm or video game that the Director has classified as 
being restricted from being so supplied to that class of 
persons. 77 
469 
There also appears to be rather broad discretion regarding the adoption 
of regulations addressing the distribution of both films and videogames. 
The Lieutenant-Governor in Council may make regulations .. 
(o) respecting the prohibiting of the distribution of a videofilm 
and the factors to be considered in prohibiting the 
distribution; 
(p) respecting the prohibiting of the distribution of a 
videogame and the factors to be considered in prohibiting the 
distribution; 
(q) prescribing the classifications that may be applied to films 
and the classes of persons to whom films of particular 
classifications may be exhibited or made available; 
(r) respecting the factors to be considered by the Director in 
applying particular classification to a film; ... 
(v) prescribing the classifications that may be applied to video 
games and the classes of persons to whom video games of 
particular classifications may be exhibited or made available; 
(x) respecting the factors to be considered by the Director in 
applying a particular classification to a videogame .... 78 
Nova Scotia has taken an approach to restricting video games that relies 
on the rating provided by the Entertainment Software Rating Board 
("ESRB").79 The Province's Theatres and Amusements Actso provides: 
77 Id. § 16. 
78 Id. § 21. 
79 About ESRB, ENTM'T SOFTWARE RATING BD., http://www.esrb.org/about/index.jsp (last visited 
Apr. 7, 2013). The Entertainment Software Rating Board ("ESRB") was established by the 
videogame industry as an entity to review and assign age ratings to videogames. Id. The ESRB is 
a non-profit, self-regulatory body established in 1994 by the Entertainment Software Association 
("ESA''). Id. ESRB assigns computer and videogame content ratings, "enforces industry-adopted 
advertising guidelines and helps ensure responsible [online] . . . privacy practices" for the 
interactive entertainment software industry. Id. 
8o Theatres and Amusements Act, R.S.N.S. 1989, c. 466 (Can.). 
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(1) Except as provided by the regulations, a video-game outlet 
shall ensure that each of its videogames, and any container in 
which a videogame is displayed, sold, leased, rented, 
exchanged, distributed or made available, is marked with the 
classification given to the videogame by the Entertainment 
Software Rating Board or with such a classification as is 
established, adopted or otherwise provided for under the 
regulations. 
(2) Except as provided by the regulations, no video-game 
outlet shall sell, lease, rent, exchange, distribute or otherwise 
make available any videogame unless the videogame (a) has 
been classified by the Entertainment Software Rating Board 
or given such a classification as is established, adopted 
otherwise provided for under the regulations; and (b) the 
video game is marked in accordance with subsection (1). 
(3) No video-game outlet or employee or agent of a videogame 
outlet shall sell, lease, rent, exchange, distribute or otherwise 
make available any video game to any person to whom the 
video-game outlet is restricted by the regulations from selling, 
leasing, renting, exchanging, distributing or otherwise 
making available such video. 81 
One might think that the videogame industry would be able to accept the 
imposition of the industry's own age ratings as limits on the distribution of 
videogames. One might also think that the adoption of these ratings would 
eliminate any difficulties arising out of vagueness. However, the State of 
Michigan adopted a similar approach.82 The statute adopted by Michigan was 
also challenged by the videogame industry and was struck down as 
unconstitutional. 83 The Michigan statute did not adopt the ratings of the 
ESRB as the statutory definition of the videogames that would be limited to 
minors. Instead, it provided a definition of the sort of violence being 
addressed but also provided a defense if the game was distributed to a minor 
whose age came within the ratings of the ESRB. Thus, the effect was the 
same as under the Nova Scotia statute; no one could be convicted of violating 
the statute if the game's recipient was within the age range that the ESRB 
considered appropriate. 
Ontario takes a similar approach, at least with regard to the role of the 
ESRB, as that employed by Nova Scotia. The Province's Film Classification 
81 Id. § 6A. 
82 See Entm't Software Ass'n v. Granholm, 426 F. Supp. 2d 646 (E.D. Mich. 2006). 
83 Id. 
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Act of 2005 addresses both films and videogames. 84 The statute distinguishes 
among adult sex films, videogames, and "[f]ilms other than adult sex films 
and videogames."85 There is a Film Board charged with reviewing and 
classifying films and videogames that have been already classified by the 
ESRB. 86 The classifications to be assigned by the Film Board, primarily to 
films, include "General;" "Parental Guidance;" "14A" (which "shall not be 
exhibited except to persons 14 years of age or older or to persons younger 
than 14 years of age who are accompanied by an adult"); "18A" (which "shall 
not be distributed except to persons 18 years of age or older and shall not be 
exhibited except to persons 18 years of age or older or to persons younger 
than 18 years of age who are accompanied by an adult"); and "Restricted" 
(which "shall not be distributed or exhibited except to persons 18 years of age 
or older").87 Where a film is an adult sex film, the Film Board is given the 
authority either to approve or to refuse to approve the film for exhibition in 
the Province. 88 
Turning to videogames, the statute relies on the ratings of the ESRB, 
which it refers to as the "Software Board."89 However, the Province gives 
teeth to the Board's ratings. 
A video game that the Software Board has classified 
as "Mature" shall not be distributed or exhibited 
except to persons 17 years of age or older. A 
videogame that the Software Board has classified as 
"Adults Only" shall not be distributed or exhibited 
except to persons 18 years of age or older.9o 
Interestingly, videogames that have not been rated by the Entertainment 
Software Rating Board appear to fall within the power of the Film Board to 
review and classify. 91 As previously seen, that could allow restrictions based 
on the established age of fourteen. 
Other provinces and territories have statutes classifying films that may 
also affect videogames. Manitoba's Amusements Act provides for the 
84 Film Classification Act, S.O. 2005, c. 17 (Can.). The 2005 Act replaced an earlier version of the 
law, in response to a court decision declaring parts of it to be in violation of free expression 
principles. 
85 Id. § 2. 
86 See id. §§ 1(1), 3(1) (defining "Software Board" and exempting material reviewed thereby). 
87 See id. §§ 3(4)-3(10). 
88 See id. § 8(2). Section 8(4) provides the grounds for refusal, including explicit sex mixed with 
violence, degrading or dehumanizing explicit sex, and nudity or sexual activity involving a 
person who is, or is represented to be, under the age of eighteen. Film Classification Act, S.O. 
2005, c. 17 § 8(4). 
89 See id. § 1(1). 
90 Id. § 6. 
91 See id. § 3(1). 
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regulation of films, along with amusement parks and places of amusement, 
such as dance halls, hockey rinks, and circuses. Under the Act, the 
Lieutenant Governor in Council has the authority to make regulations 
establishing a film classification scheme to "governO and prohibitD the 
distribution, sale, lease, supply, display, advertising, exhibition or 
presentation of film or any class of film to minors or any class of minors ... 
. "92 While this law appears to regulate only films, the statute makes it clear 
that "film" includes videogames.93 
Similarly, Alberta's Film and Video Classification Act addresses the 
classification of films. 94 The Act authorizes the Lieutenant Governor in 
Council to establish a classification scheme. 95 It also prohibits the exhibition 
of a film in a theater, unless it has been classified, and bars admission of any 
person who is in a class prohibited from viewing a film with that 
classification.96 Further, video exchange operators may not sell, rent, or 
generally make available films that have not been classified. 97 More 
specifically, "no video exchange operator shall sell, rent or otherwise make 
available to a minor an adult video film."9B This might not seem any more 
restrictive than laws in the United States, where "adult films" would not be 
available to minors. However, the statute provides a broad definition of 
"adult video film." Under the statutory definition, an "adult video film" is "(a) 
a video film that is classified by a classification agency as a video film that is 
to be viewed by adults only, or (b) a video film that depicts explicit sexual 
activity or any other activity or conduct prescribed by the regulations."99 The 
disjunctive form of the definition, with one of the disjuncts addressing films 
that would be included in the definition of "adult film" in the United States, 
seems to indicate that the other disjunct includes films that may be "adult" 
for other reasons. While the statute speaks in terms of "video film," the 
definition provided for that phrase includes videogames. 10° Furthermore, the 
potential penalties indicate that the Province takes the Act, including the 
protection of children, seriously .101 
92 Id. § 53 (a)(iii). 
93 See Film Classification Act, S.O. 2005, c. 17 § 1 (defining "film"). 
94 Film and Video Classification Act, S.A. 2008, c. F-11.5 (Can.). 
95 See id. § 19. 
96 See id. §§ 10-11. 
97 See id. § 12. 
98 See id. § 13(1). 
99 The Amusements Act, R.S.M. 1988, c. A70, § 13(2) (Can.). 
100 See id. § 1(o). 
101 See id. § 17. An individual who commits an offense may be fined up to $10,000 and imprisoned 
for anything less than two years. ld. Corporations may be fined up to $100,000, with those 
individuals in the corporation who are tied to the violation being subject to the same penalties as 
an individual. ld. 
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The Northwest Territories' Film Classification Act, 102 by its terms, 
applies only to the exhibition of films in a theater. 103 While it does not 
address videogames, it does show concern for shielding minors in the context 
addressed. The Act provides authority to adopt audience classifications and 
provides for penalties of up to $1,000 or imprisonment for up to three months 
for its violationsJ04 Perhaps most interestingly, while providing penalties for 
those who admit prohibited persons to a theater, 105 the Act also prohibits 
persons from attending a film if they fall outside that audience 
classificationJ06 The territory of Nunavut, given its relatively recent 
separation from the Northwest Territories, unsurprisingly takes an identical 
a pproach.107 
There is another provincial statute that appears to be in the process of 
amendment, in an attempt to go beyond the regulation of films and to 
address videogames. Saskatchewan's Film and Video Classification Acttos 
authorizes the approval, disapproval, and classification of films. The 
Saskatchewan Film Classification Board is to base its approval, or decision to 
require that a portion of the film be removed, on the board's viewing of the 
film or the decision of a similar board in another province, territory, or a 
board otherwise recognized in the regulations.I09 The same is true for its 
decisions regarding classification.uo With regard to classification of films, the 
statute provides: 
Where a film is to be exhibited at a theatre or to be exhibited 
on a premises, no owner, lessee or manager of the theatre or 
of premises, as the case may be, shall permit any person 
apparently under the permitted age for that film to view or 
purchase, lease or exchange that film. Ill 
Penalties for violations of the statute have had a general limitation of $2,000, 
but a proposed amendment to the statute increases the penalty for 
individuals up to $5,000 and imprisonment for up to six months for a first 
offense, and $10,000 and imprisonment for up to one year for subsequent 
102 Film Classification Act, R.S.N.W.T. 1988, c. M-15, amended by S.N.W.T. 1998, c. 21, and 
S.N.W.T. 2010, c. 16 (Can). 
103 See id. § 2 (''This Act applies to films exhibited to the public in a theater."). 
104 See id. §§ 6-7. 
10s See id. § 5. 
106 See id. § 4. 
107 See Film Classification Act, R.S.N.W.T. 1988, c. M-15, amended by S.N.W.T. 1998, c. 21, and 
S.N.W.T. 2010, c. 16 (Can); see also S. Nu. 2010, c. 14, § 7 (Can.). 
108 Film and Video Classification Act, S.S. 1997, c. F-13.2, Proposed Amendment 5.1 (Can.). 
109 Jd. § 4. 
110 Id. § 5. 
Ill Jd. § 12(2). 
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offenses. Where a corporation fails to comply with the law, it faces a fine of up 
to $100,000 for a first offense and up to $500,000 for subsequent offenses,112 
Proposed amendments to the statute provide for the approval and 
classification of videogames. Under the proposal, a videogame may not be 
distributed or exhibited unless it has been classified by a body designated to 
perform that task. 113 The standards for classification approval do not appear, 
at this point, to be well defined. The Lieutenant Governor in Council has the 
authority to designate a person or body to classify videogames and to 
establish the criteria for designating videogames as suitable only for 
adults.l14 
There are two Canadian cases that are of interest here. The first found 
constitutional problems with a provincial film classification scheme, but it is 
of interest because of the court's willingness to recognize differences between 
children and adults. The second is from another area of expression, 
commercial speech, and rules designed to protect children. The particular 
interest is in the court's treatment of psychological studies. 
The first case from the Ontario Superior Court of Justice is R. v. Glad 
Day Bookshops, Inc. 115 The court considered an earlier version of Ontario's 
Theatres Act. In its early iteration, the Act required the approval of all films 
before they could be distributed or exhibited in Ontario, a requirement far 
broader than the current Act's requirement of pre-approval for adult sex 
films.l 16 A bookstore convicted of distributing an unapproved film challenged 
the act on a number of grounds, arguing that it was a violation of the 
Canadian Charter of Rights and Freedoms. As previously noted, the Charter 
does contain a clause protecting the freedom of expression. Section 2(b) says 
that everyone has a fundamental right to "freedom of thought, belief, opinion 
and expression, including freedom of the press and other media of 
communication."117 However, section 1 of the Charter is effectively an 
invitation to balance that right to free expression against other important 
rights and values. Section 1 provides: "The Canadian Charter of Rights and 
Freedoms guarantees the rights and freedoms set out in it subject only to 
such reasonable limits prescribed by law as can be demonstrably justified in 
a free and democratic society."ns 
112 Id. § 14, Proposed Amendment 14. 
113 Film and Video Classification Act, S.S. 1997, c. F-13.2, Proposed Amendment 5.1 (Can.). 
114 Id. Proposed Amendment 16(m)-(p). 
115 R. v. Glad Day Bookshops, Inc. (2004), 70 O.R. 3d 691 (Can. Ont. Sup. Ct. J.). 
116 See supra notes 7-9 and accompanying text. 
117 Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being 
Schedule B to the Canada Act, 1982, c. 11, art. 2(b) (U.K.). 
118 Id. art. 1. 
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In Glad Day, the Court concluded that what it called a "censorship 
scheme" was a violation of section 2(b). But, that was not the end of the 
inquiry; the court also had to consider whether the scheme was justified 
under section 1. That inquiry involved an analysis set forth by the Supreme 
Court of Canada in the case R. v. Oakes. 119 The Glad Day Court explained the 
Oakes analysis as involving four steps: 
1. The objective of the measure must be important enough to 
warrant overriding a Charter right; 
2. There must be a rational connection between the limits on 
the Charter right and the legislative objective; 
3. The limits should impair the Charter right as little as 
possible; and 
4. There should be an overall balance of proportionality 
between the benefits of the limits and their deleterious 
effects. 120 
As to the first factor, the Court noted that the Supreme Court of Canada 
held in a number of cases that an infringement can be justified "when the 
legislative objective is to protect vulnerable groups from the deleterious 
effects of expression"121 and that the statute had this objective.122 The Court 
also accepted, "as a matter of logic, that the requirement that all films be 
submitted to a government-created Board before they may be exhibited is 
rationally connected to the objective of preventing the dissemination of 
images that might cause harm to society or vulnerable groups."123 However, 
because the Board required approval of material beyond that which might be 
considered obscene, and thus subject to prohibition, the statute 
disproportionately limited the Charter right.l24 
The Court did note that the plaintiffs were not challenging the authority 
of the Board to classify films, so the validity of any provision requiring 
submission for the purpose of classification was not at issue.l25 The 
constitutional flaws that the Court found in the previous statute would, 
therefore, seem not to carry over to the current requirement that films be 
submitted for classification and that adult films be submitted for approval. 
119 SeeR. v. Oakes, [1986] 1 S.C.R. 183. 
120 Glad Day, 70 O.R. 3d 691, ~ 93. 
121 Id. ~ 101. 
122 See id. ~ 103. 
123 Id. ~ 106. 
12• Id. ~~ 116-70. 
12s Glad Day, 70 O.R. 3d 691, ~~ 97-98. 
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Most important is what the Court had to say about children and 
expression. One of the problems the Court had with the statute's lack of 
proportionality was its range of application. The Court noted that: 
Except for ... minor exceptions ... the prior restraint applied under 
the Act affects all Ontario residents, regardless of age. Despite the 
lack of evidence in this case, I would consider it self-evident that 
some prior restraint on what films and videos could be exhibited to 
children would be justifiable. 126 
The Court further observed that it "consider[s] it obvious and self-evident 
that some films are not suitable to be viewed by children. However, the 
statutory scheme applies generally and does not permit such a distinction." 127 
While in the United States this proposition might be generally accepted with 
regard to sexual material, the Glad Day Court's statements were made in the 
context of non-sexual material. In the paragraph following the second of the 
two quotes regarding children, the Court noted that the statute addressed 
material that might include "for example a graphic or prolonged scene of 
violence, crime, or cruelty without sex."12B Thus, the comments made with 
regard to children should be seen as extending beyond situations involving 
depictions of sex and as providing more general sanction for the protection of 
children. 
The second case, from the Supreme Court of Canada, is Irwin Toy v. 
Quebec.l29 At issue were provisions of Quebec's Consumer Protection Act 
prohibiting television advertising directed at persons under the age of 
thirteen. 130 They were challenged by a company that wanted to advertise its 
toys on a number of grounds, including a claim that the provisions violated 
Section 2(b).131 The Court first considered whether there was a violation of 
Section 2(b),132 Since there was clearly intent to limit speech, the only 
question was whether the expression so limited fell within the scope of the 
protection. 133 The Court had earlier held, in the Dolphin Delivery case, that 
everything, other than violent acts, intended to convey meaning comes within 
the scope of section 2(b),134 Since advertising aimed at children is clearly 
intended to convey meaning, the Court concluded that it was protected. 135 
126 Id. ~ 142. 
127 Id. ~ 149. 
128 Id. ~ 150. 
129 Irwin Toy v. Quebec, [1989] 1 S.C.R. 927 (Can.). 
130 Consumer Protection Act, R.S.Q., c. P-40.1, §§ 24~9 (Can.). 
131 See Irwin Toy, [1989]1 S.C.R. 927, ~ 6. 
132 Id. ~~ 41-57. 
133 Id. ~~ 70-91. 
134 See id. 
135 See id. ~ 46. 
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The constitutional question then turned on whether or not the provision 
could be justified under Section 1. The first issue under the Oakes analysis 
was whether the provisions related to a concern that is "pressing and 
substantial in a free and democratic society."136 In that regard, the Court 
found the concern pressing and substantial and the purpose to be one of great 
importance. 
The concern is for the protection of a group which is 
particularly vulnerable to the techniques of seduction and 
manipulation abundant in advertising. . . . [T]he concerns 
which have motivated both legislative and voluntary 
regulation in this area are the particular susceptibility of 
young children to media manipulation, the inability to 
differentiate between reality and fiction and to grasp the 
persuasive intention behind the message, and the secondary 
effects of exterior influences on the family and parental 
authority. 137 
The Province had relied on a report by the U.S. Federal Trade 
Commission that had concluded that children between the ages of two and six 
"cannot distinguish fact from fiction or programming from advertising and 
are completely credulous when presented with advertising messages."138 The 
report was a sufficient basis, the Court said, for the Province to conclude that 
the specific cognitive abilities of young children lead to the 
inability to fully understand child-oriented television 
advertising . . . . The report thus provides a sound basis on 
which to conclude that television advertising directed to 
young children is per se manipulative. Such advertising aims 
to promote products by convincing those who will always 
believe. 139 
The Court seemed far more willing than U.S. courts to accept psychological 
research as a justification for limiting expression to children. However, the 
type of expression limited was advertising, and given the less protection 
afforded commercial speech under U.S. law, 140 a U.S. court might well agree 
136 Irwin Toy, [1989]1 S.C.R. 927, ~ 71. 
137 Id. ~ 72. 
138 ld. ~ 73 (citing FED. TRADE COMM'N [FTC], FINAL STAFF REPORT AND RECOMMENDATIONS, IN 
THE MATTER OF CHILDREN'S ADVERTISING, 34-35 (1981). 
139 Jd. 
140 See Cent. Hudson Gas & Elec. v. Pub. Serv. Comm'n, 447 U.S. 557 (1980) (providing a variety 
of intermediate scrutiny tests). 
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that limits on advertising aimed at children from ages two to six would be 
justified.141 
What is perhaps most interesting is the fact that the study centered on 
the influence of advertising on children between two and six, while the 
prohibition was against advertising aimed at children below the age of 
thirteen. The Court was untroubled by this fact. The Province had submitted 
studies that reached different conclusions regarding the age at which 
children are able to recognize that advertising is persuasive and can respond 
in an adult way.142 While this inability to distinguish between reality and 
fiction, as well as to recognize efforts to persuade, was most strongly 
demonstrated by younger children and less so for older children, the Court 
said that "the legislature was not obliged to confine itself solely to protecting 
the most clearly vulnerable group. It was only required to exercise a 
reasonable judgment in specifying the vulnerable group."143 The Court went 
on to reason that 
[w]here the legislature mediates between the competing 
claims of different groups in the community, it will inevitably 
be called upon to draw a line marking where one set of claims 
legitimately begins and the other fades away without access 
to complete knowledge as to its precise location. If the 
legislature has made a reasonable assessment as to where the 
line is most properly drawn, especially if that assessment 
involves weighing conflicting scientific evidence and 
allocating scarce resources on this basis, it is not for the court 
to second guess. That 'would only be to substitute one 
estimate for another_144 
This is certainly greater flexibility than U.S. courts have allowed 
legislatures in their attempts to protect children from violent videogames.145 
Again, it may possibly be explained by the difference between commercial 
speech in the Canadian case, and the more protected speech in the U.S. cases. 
It seems to reflect a difference in the willingness of courts in the two 
countries to accept, and even extend, in the case of Canada, social science 
evidence as justification for limits on speech in order to protect children. 
141 Cf Lorillard Tobacco Co. v. Reilly, 533 U.S. 525 (2001) (striking down provisions aimed at 
shielding children from tobacco advertising but on the grounds that the limits on adult access to 
such advertising were too strong). 
142 Irwin Toy, [1989]1 S.C.R. 927, ~~ 72-74. 
143 /d.~ 74. 
144 Id. ~ 75. 
145 See generally, e.g., Brown v. Entm't Merchants Ass'n, 564 U.S._, 131 S. Ct. 2729 (2011). See 
also supra notes 16-36 and accompanying text. 
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This deference to the legislature in Canada is again reflected in the 
application of the Oakes test for Section 1 justification. The Court easily 
found that the ban on advertising is rationally connected to the purpose of 
protecting children from advertising.146 With regard to a match between 
means and ends and the requirements that rights and freedoms be impaired 
as little as possible, the Court recognized the lack of absolute certainty with 
regard to balance between preventing harm and impact on expression.147 
That was a reason for the Court to defer. 
When striking a balance between the claims of competing 
groups, the choice of means, like the choice of ends, frequently 
will require an assessment of conflicting scientific evidence 
and differing justified demands on scarce resources. 
Democratic institutions are meant to let us all share in the 
responsibility for these difficult choices. Thus, as courts 
review the results of the legislature's deliberations, 
particularly with respect to the protection of vulnerable 
groups, they must be mindful of the legislature's 
representative function.148 
As to means and ends, the Court allowed the Province to rely on the 
conclusion of the Federal Trade Commission report that "the only effective 
means for dealing with advertising directed at children would be a ban on all 
such advertising," even though the report ended up counseling against an 
advertising ban in the United States.149 The evidence supported the 
conclusion that "a ban on commercial advertising directed to children was the 
minimal impairment of free expression consistent with the pressing and 
substantial goal of protecting children against manipulation through such 
advertising."15o 
One last interesting aspect of this case is found in the Court's discussion 
of the deleterious effects of the ban. The Court noted that "[a]dvertisers are 
always free to direct their message to parents and other adults."151 That was 
seen as reducing the deleterious effect. It is also the case, however, that bans 
on violent videogame access in the United States have been directed only at 
distribution directly to minors, and parents have been left free to purchase 
the games for their own children. Again, the difference may be in the 
commercial nature of the speech in Canada, but it may also reflect a 
146 Irwin Toy, [1989] 1 S.C.R. 927, ~ 78. 
147 Id. ~ 80. 
148 Id. 
149 Id. ~ 83. 
150 Id. ~ 89. 
151 Irwin Toy, [1989] 1 S.C.R. 927, ~ 90. 
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difference in terms of the willingness to protect the role of parents in 
determining what protection their children should have. 
B. The United Kingdom 
The law in the United Kingdom is interesting in a number of ways. It has 
a licensing scheme for films and videogames. It also seems far more willing 
than the United States to allow its efforts to shield children to negatively 
impact adult access to materials. Also, there seems to be a greater breadth, 
compared to the United States, of the material from which it is willing to 
shield children. 
The scheme for regulating video works is found in the Video Recording 
Act of 1984,152 as amended by the Video Recordings Act of 2010153 and the 
Digital Economy Act of 2010.154 The 1984 Act provided regulations for 
distributing video recordings. It included an exemption, which continues in 
its current form, for work which, taken as a whole, "is designed to inform, 
educate or instruct; ... is concerned with sport, religion or music; or ... is a 
videogame."155 Thus, the Act would seem to have exempted videogames. But 
the statute provided that a video work is not exempt, if to any significant 
extent, it depicts-
(a) human sexual activity or acts of force or restraint 
associated with such activity; 
(b) mutilation or torture of, or other acts of gross violence 
towards, humans or animals; 
(c) human genital organs or human urmary or excretory 
functions; 
(d) techniques likely to be useful in the commission of offences 
156 
Thus, the games that are of most concern seem to lose their exemption 
because of the acts of gross violence contained therein. 
The Digital Economy Act of 2010 amended the earlier statute to make 
more explicit the requirements for a videogame to be exempt. It adopted an 
exemption paragraph similar to the earlier act but specifically addressed 
videogames. In the amended scheme, 
a videogame is for purposes of this Act an exempted work if-
(a) it is, taken as a whole, designed to inform, educate or 
152 Video Recordings Act, 1984, c. 39 (U.K.). 
153 Video Recordings Act, 2010, c. 1 (U.K.). 
154 Digital Economy Act, 2010, c. 24 (U.K.). 
155 Video Recordings Act, 1984, c, 39, § 2(1)a-b (U.K.). 
156 Id. § 2(2). 
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instruct; (b) it is, taken as a whole, concerned with sport, 
religion or music; or (c) it satisfies one of more the conditions 
in section 2A. 157 
The Act goes on to make clear the conditions that must be satisfied: 
(1) The conditions referred to ... are as follows. 
(2) The first condition is that the videogame does not include 
any of the following-
(a) depictions of violence toward human or animal 
characters, whether or not the violence looks realistic 
and whether or not the violence results in obvious 
harm, 
(b) depictions of violence towards other characters 
where the violence looks realistic, 
(c) depictions of criminal activity that are likely, to any 
extent, to stimulate or encourage the commission of 
offences, 
(d) depictions of activities involving illegal drugs or the 
misuse of drugs, 
(e) words or images that are likely, to any extent, to 
stimulate or encourage the use of alcohol or tobacco, 
(f) words or images that are intended to convey a 
sexual message, 
(g) swearing, or 
(h) words or images that are intended or likely, to any 
extent, to cause offence, whether on the grounds of 
race, gender, disability, religion or belief or sexual 
orientation or otherwise .... 
(4) The second condition is that the designated authority, or a 
person nominated by the designated authority for the 
purposes of this section, has confirmed in writing that the 
videogame is suitable for viewing by persons under the age of 
12_158 
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One way to be exempt is when a videogame meets content restrictions that 
extend far beyond regulations that jurisdictions in the United States have 
attempted to impose. The other, seemingly, is when a game treats such 
objectionable content in a sufficiently mild way that the authorities consider 
the games suitable even for younger children. 
157 Digital Economy Act, 2010, c. 24, § 40(3). 
158 Id. § 40(5). 
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The explanatory notes to the Digital Economy Act of 2010 explain the 
intent behind the changes. They note that, prior to the 2010 statute, most 
videogames were exempt, except under limited circumstances.l59 Those 
exempt games were generally voluntarily classified by the Pan-European 
Games Information ("PEGI"), as administered by the Video Standards 
Council. 160 
The intent of the 2010 amendments was to extend the classification 
requirements of the 1984 Act to include videogames suitable for viewing by 
persons aged twelve and above.l61 The 1984 Act provided that the 
classification certificates must contain: 
(a) a statement that the video work concerned is suitable for 
general viewing and unrestricted supply (with or without any 
advice as to the desirability of parental guidance with regard 
to the viewing of the work by young children or as to the 
particular suitability of the work for viewing by children or 
young children); or 
(b) a statement that the video work concerned is suitable for 
viewing only by persons who have attained the age (not being 
more than eighteen years) specified in the certificate and that 
no video recording containing that work is to be supplied to 
any person who has not attained the age so specified; or 
(c) the statement mentioned in paragraph (b) above together 
with a statement that no video recording containing that 
work is to be supplied other than in a licensed sex shop.l62 
The 1984 Act made it an offense to supply or offer to supply any 
nonexempt video work which had not been issued a classification 
certificate.163 Penalties for violation of the requirement were significant; up to 
two years imprisonment or a fine or both, if the conviction was on an 
indictment, or imprisonment for up to six months or fine of up to £20,000, or 
both, on summary conviction. 164 Furthermore, the ages stated in the 
classification certificates were enforceable: 
Where a classification certificate issued in respect of a video 
work states that no video recording containing that work is to 
159 Id. Expl. Note 'II 180. 
160 Id. Expl. Note 'II 181. More recently, in the summer of 2012, PEGI was adopted as the official 
rating system in the U.K. See UK Enforces PEG! Video Game Ratings System, BBC NEWS, July 
29, 2012, www.bbc.co.uk/news/technology-19042908. 
161 See Digital Economy Act, 2010, c. 24, Expl. Note 'II 183 (U.K.). 
162 Video Recordings Act, 1984, c. 39, § 7(2) (U.K.). 
163 Id. § 9(1). 
164 Id. § 9(3). There was a similar prohibition on possession with the intent to supply such 
unclassified videos. See id. § 10(1). 
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be supplied to any person who has not attained the age 
specified in the certificate, a person who supplies or offers to 
supply a video recording containing that work to a person who 
has not attained the age so specified is guilty of an offence 
unless the supply is, or would if it took place be, an exempted 
supply.l65 
483 
Here too, a violation of this section was treated seriously; it could lead to a 
prison term up to six months, a fine, or bothJ66 There was, however, also a 
defense allowed. If the person charged did not know or have reasonable 
grounds to believe that the classification contained the statement regarding 
age, did not know that the person to whom the video work would have been 
supplied was under age, or had reasonable grounds to believe that the supply 
was, or would have been, exempt, the person charged had a valid defense.l67 
Law in the U.K. has shielded, and continues to shield even more strongly, 
children from images thought to do them harm. In the era preceding the 
Digital Economy Act of 2010, the protections addressed video works other 
than videogames by requiring age limits on works not suitable for children 
and penalties for those who supplied those video works to children below the 
stated age.168 Videogames were exempt from these requirements, unless they 
contained sexual material or gross violence, and were classified on a 
voluntary basis.l69 The 2010 Act brought videogames within the 
requirements imposed on other video works and clarified the factors to be 
considered for purposes of age limits in the classification certificates_I70 
There is an interesting videogame case from the U.K. decided under the 
1984 Act. The fact that the 2010 Act had not yet come into force is not of real 
relevance since the gross violence that put the game within the requirements 
of the 1984 Act would easily meet the "depictions of violence towards human 
or animal characters" factor in the 2010 Act. The case R. u. Video Appeals 
Committee considered Manhunt 2, a videogame produced by Rockstar Games 
("Rockstar"). 171 The British Board of Film Classification had determined not 
to issue a classification for the game, and, without such a classification 
certificate, the game could not be distributedY2 The Board described the 
game in its notification ofrefusal to classify: 
165 ld. § 11(1). 
166 Video Recordings Act, 1984, § 11(3). 
167 ld. § 11(2). 
168 Id. §§ 7, 11. 
169 Id. § 2(1)(c). 
no Digital Economy Act, 2010, c. 24, § 40 (U.K.). 
171 R. v. Video Appeals Comm., [2008) EWHC (Admin) 203, [2008) 1 W.L.R. 1685 (Eng.). 
172 Manhunt 2, BRITISH BD. OF FILM CLASSIFICATION, http://www.bbfc.co.uk/case-
studies/manhunt-2 (last visited Oct. 20, 2013). 
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"'Manhunt 2' is distinguishable from recent high-end video 
games by its unremitting bleakness and callousness of tone 
and overall game context which constantly encouraged 
visceral killing with exceptionally little alleviation or 
distancing. It is a game wholly devoted to stalking and killing 
human characters in a modern urban environment .... There 
is sustained and cumulative casual sadism in the way in 
which these killings are committed, and encouraged, in the 
game. 
Of particular concern to the board is the game's unrelenting 
focus on stalking and brutal slaying and the sheer lack of 
alternative pleasures on offer to the gamer. There is no 
significant objective other than killing and the only 
significant variety in the game play involves making use of 
the full range of weaponry .... "173 
It seems uncontested that the game was not exempt from the 
classification requirements due to its depiction of gross violence towards 
humans. Rockstar also appears not to have contested any limits that might 
be imposed on the distribution of the game to children. Rockstar's concern 
was over the complete refusal to issue a classification certificate-a refusal 
that would prohibit the distribution of the game even to those over eighteen. 
Rockstar first appealed the decision to the Video Appeals Committee of 
the British Board of Film Classification.174 The appeal turned on the 
application of a 1994 addition to the 1984 Act. The 1994 addition provided 
that: 
(1) The designated authority shall, m making any 
determination as to the suitability of a video work, have 
special regard (among the other relevant factors) to any harm 
that may be caused to potential viewers or, through their 
behavior, to society by the manner in which the work deals 
with-(a) criminal behaviour . . . (c) violent behaviour or 
incidents; (d) horrific behaviour or incidents .... 
(2) For the purpose of this section-"potential viewer" means 
any person (including a child or young person) who is likely to 
view the video work in question if a classification certificate 
or a classification certificate of a particular description were 
issued .... 175 
173 R. v. Video Appeals Comm., [2008) EWHC (Admin) 203 ~ 6 (quoting a letter from the Board to 
Rockstar dated June 19, 2007). 
174 See id. 
175 Id. ~ 4 (quoting Criminal Justice and Public Order Act, 1994, c. 33, § 90(1)). 
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While the original decision was based on a concern that the game would 
have an impact on children, even if classified as for adults only, the appeals 
committee found the original decision too strict. In the appeal committee's 
view, the game could be refused classification only if the effects on society 
would be devastating, which would have to be demonstrated by actual harm 
having been caused by similar games. 176 The appeals committee determined 
the game should be classified as eighteen, so that the game that could be sold 
only to those eighteen and older. 177 The Court concluded the original decision 
should stand, stating: 
Parliament clearly had in mind that a video work classified as 
suitable for viewing by adults might, in the home, nonetheless 
be readily viewed by children .... [E]ven in respect to video 
works classified as suitable only for adults the Board and the 
Appeals Committee were required to have special regard to 
harm which may be caused to children as well as adults.178 
Furthermore, the fact that the Criminal Justice and Public Order Act of 
1994 required a special regard be given to "any harm that may be caused to 
potential viewers" meant that there was no requirement that actual harm 
had been caused by similar games_179 "The task of the Board and the Appeals 
Committee is to have special regard to any harm that may in the future be 
caused to potential viewers by the viewing of the video work under appeal."lso 
The Court ultimately remanded the decision for reconsideration in 
accordance with the legal explanation provided.l81 Nonetheless, it is clear not 
only that potential harm is sufficient when considering age classifications, 
but also that classification may be denied completely where there is potential 
harm to children. This position diverges from U.S. law in two major regards. 
First, the acceptance of potential harm to children as a basis for the denial of 
classification is quite at odds with the insistence of U.S. courts that harm be 
demonstrated. Certainly, the psychological evidence rejected by Justice Scalia 
in Brown would at least demonstrate potential harm. 182 
The second difference is that the protection of children in the U.K. is seen 
as sufficiently important to warrant limitations on adult access. This 
approach directly conflicts with the view taken by the U.S. Supreme Court in 
176 See id. ~~ 13-15. 
m See id. ~ 8. 
178 R. v. Video Appeals Comm., [2008] EWHC (Admin) 203 ~ 13. 
179 See id. ~~ 19-20. 
180 Id. 
181 On remand, the decision was made to classify the game for those eighteen and older. See 
David Goldberg, Manhunt 2 Videogame Classification Saga Ends, EUR. AUDIOVlSUAL 
OBSERVATORY, http://merlin.obs.coe.int/iris/2008/4/article23.en.html (last visited Oct. 20, 2013). 
182 Brown v. Entm't Merchants Ass'n, 564 U.S._, 131 S. Ct. 2729, 2738-39 (2011). 
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Butler v. Michigan.183 That case involved a Michigan statute that prohibited 
the distribution to anyone of material that would be harmful to children. 184 
Since the material at issue was sexual content, it is clear that distribution to 
children could be prohibited, but the sexual content in the case was 
distributed to an adult. The Court concluded that the limitation was 
unconstitutional because of its impact on adults.185 As the Court said, "[t]he 
incidence of this enactment is to reduce the adult population of Michigan to 
reading only what is fit for children." 186 That was unacceptable. Thus, even if 
the courts of the United States had agreed with the U.K. that children should 
be shielded from this sort of violence, the U.K.'s complete refusal to classify 
the game would have conflicted with the position of the United States that 
adults should have access to material that might be harmful to children. 
In another case, this one demonstrating the breadth of material from 
which the U.K. will shield children, the opinion was actually issued from the 
European Court of Human Rights. The case, Handyside v. United 
Kingdom,187 was an appeal from a conviction in English courts of a publisher 
under the Obscene Publications Act of 1959188 as amended by the Obscene 
Publications Act of 1964.189 The relevant portion of the amended act provided 
that 
an article shall be deemed to be obscene if its effect or (where 
the article comprises two or more distinct items, the effect of 
any one of its items) the effect of any one of its items is, if 
taken as a whole, such as to tend to deprave and corrupt 
persons who are likely, having regard to all relevant 
circumstances, to read, see or hear the matter contained or 
embodied in it.190 
Of particular interest here is the nature of the material involved. 
The prosecution resulted from the publication of a book titled The Little 
Red Schoolbook. The book was intended to be available to schoolchildren 
twelve years of age and older and, at a price of thirty pence, it seems not to 
have been beyond their means.l91 After an introduction titled "All grown-ups 
183 Butler v. Michigan, 352 U.S. 380 (1957). 
184 See id. at 381 (quoting MICH. COMP. LAWS§ 750.343 (1954)). 
185 See id. at 383. 
186 Jd. 
187 Handyside v. United Kingdom, 1 Eur. Ct. H.R. (ser. A) 737 (1976). 
188 Obscene Publications Act, 1959, Eliz. 2, c. 66 (U.K.), available at www.Jegislation.gov.ukl 
1959?title=obscene. 
189 Obscene Publications Act, 1964, c. 74 (U.K.), available at www.legislation.gov.ukl 
1964?title=obscene. 
190 Handyside, 1 Eur. Ct. H.R. (ser. A)~ 25. 
191 See id. ~~ 9-20. 
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are paper tigers," the book contained the following chapters: Education, 
Learning, Teachers, Pupils, and The System.l92 In the chapter Pupils, there 
was a twenty-six page section on sex with subsections labeled ''Masturbation, 
Orgasm, Intercourse and petting, Contraceptives, Wet dreams, Menstruation, 
Child-molesters or 'dirty old men,' Pornography, Impotence, Homosexuality, 
Normal and abnormal, Find out more, Venereal diseases, Abortion, Legal and 
illegal abortion, Remember, Methods of abortion, Addresses for help and 
advice on sexual matters."193 In addition, the introduction stated: 
This book is meant to be a reference book. The idea is not to 
read it straight through, but to use the list of contents to find 
and read about the things you're interested in and want to 
know more about. Even if you're in a particularly progressive 
school you should find a lot of ideas in the book for improving 
things. 194 
The importance of this passage seems, given the analysis of the English 
courts, to be that children may read only certain sections, and even if the 
harm in those sections might have been alleviated by other unread parts of 
the book, the harm may in fact have been done. 
The European Court described the analysis of the English court. In the 
view of the European Court, the English court had before it what could be 
reasonably described as "a work of an extreme kind, unrelieved by any 
indication that there any alternative views; this was something which 
detracted from the opportunity for children to form a balanced view on some 
of the very strong advice given therein."195 The European Court then went on 
to explain the English court's examination of the book: 
For example, looking at the book as a whole, marriage is very 
largely ignored. Mixing a very one-sided opinion with fact and 
purporting to be a book of reference, it would tend to 
undermine, for a very considerable proportion of children, 
many of the influences, such as those of parents, the 
Churches and youth organisations, which might otherwise 
provide the restraint and sense of responsibility for oneself 
which found inadequate expression in the book_196 
The English court also concluded that the book was "inimical to good 
teacher/child relationships" and that there were a number of passages that 
192 Id. ~ 20. 
193 ld. 
194 Id. (quoting the introduction). 
195 Handyside, 1 Eur. Ct. H.R. (ser. A) ~ 30. 
196 Id. ~ 36. 
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were "subversive, not only to the authority but to the influence of the trust 
between children and teachers."I97 
Additionally, the English court saw a tendency to deprave and corrupt,I98 
"[T]he sense of some responsibility for the community as well as to oneself, if 
not wholly absent, was completely subordinated to the development of the 
expression of itself by the child."199 Particularly objectionable was a passage 
headed "Be yourself' which read: 
Maybe you smoke pot or go to bed with your boyfriend or ... 
girlfriend-and ... don't tell your parents or teachers, either 
because you don't dare or just because you want to keep it 
secret. 
Don't feel ashamed or guilty about doing things you really 
want to do and think are right just because your parents or 
teachers might disapprove. A lot of these things will be more 
important to you later in life than the things that are 
'approved of.'200 
The problem, as the English court saw it, was that any mention that smoking 
pot is illegal could be found only in an entirely different section, and there 
was no mention of sexual intercourse below the age of fourteen for boys and 
sixteen for girls also being illegal,20I 
The English court also found fault with the section headed 
"Pornography." The section contained a statement asserting "[p]orn is a 
harmless pleasure if it isn't taken seriously and believed to be real life. 
Anybody who mistakes it for reality will be greatly disappointed."202 It was 
not, however, that "sane and sensible" statement that raised concerns.203 
Rather, it was the fact that it was followed by another statement: "But it's 
quite possible that you may get some good ideas from it and you may find 
something which looks interesting and that you haven't tried before."204 That 
statement was said to raise the "real likelihood that a substantial number of 
children would feel it incumbent upon them to look for and practise such 
things."205 A reference to "people hurting each other" was also thought to 
197 Id. ~ 31. 
198 Id. ~ 32. 
199 Jd. 
2oo Handyside, 1 Eur. Ct. H.R. (ser. A) ~ 32. 
201 Jd. 
202 ld. ~ 32 (citing SOREN HANSEN & JESPER JENSEN, THE Li'ITLE RED SCHOOLBOOK 103-{)5 
(Berit Thornberry trans., Pocket 2d ed. 1971)). 
2oa Jd. 
204 ld. (quoting HANSEN & JENSEN, supra note 202). 
2os Handyside, 1 Eur. Ct. H.R. (ser. A) ~ 32. 
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raise the possibility that children would seek to attain sexual satisfaction by 
engaging in cruelty to one another.2D6 
The English statute did provide a defense. A conviction could not be 
obtained, "if it is proved that the publication of the article in question is 
justified as being for the public good on the ground that it is in the interests 
of science, literature, art or learning, or other objects of general concern."2D7 
Expert opinion was allowed in the determination of value.2os Experts were, in 
fact, heard on the issue, and there was a difference of opinion between those 
on the side of the prosecution and those on the side of the defense. 2D9 The 
English court seemed to discount the defense witnesses as representing an 
extreme view, while prosecution witnesses were "less radical."210 "In 
summary the court considered that a good deal of the witnesses had been so 
single-minded in an extreme point of view as to forfeit any large measure the 
power to judge with the degree of responsibility which makes the evidence of 
any great value on a matter of this sort."211 The English court found that, 
while there were good features to the book, "[t]he unfortunate thing was that 
so frequently the good was intermixed with things that were bad and 
detracted from it."212 
[T]here were passages with regard to venereal diseases ... 
contraception and abortion ... containing dispassionately and 
sensibly, and on the whole completely accurately, a great deal 
of advice which ought not to be denied to young children. 
However, on the balance of probabilities, these matters could 
not outweigh what the court was convinced had a tendency to 
deprave and corrupt.21a 
The reason that the case was before the European Court of Human · 
Rights was that Mr. Handyside argued that the decision of the English court 
violated, among other protections, his right to free expression under Article 
10 of the European Convention on Human Rights. Article 10(1) does provide 
such protection, stating: "Everyone has the right to freedom of expression. 
This right shall include freedom to hold opinions and to receive and impart 
information and ideas without interference by public authorities and 
206 ld. 
207 Id. ~ 25 (quoting Obscene Publications Act, 1964, c. 74, § 4 (U.K.)). 
208 I d. 
209 Id. ~ 29. 
210 Handyside, 1 Eur. Ct. H.R. (ser. A) ~ 29. 
211 Id. 
212 I d.~ 34. 
213 ld. 
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regardless of frontiers .... "214 However, Article 10(2) allows limitations on 
that right. 
The exercise of these freedoms, since it carries with it duties 
and responsibilities, may be subject to such formalities, 
conditions, restrictions or penalties as are prescribed by law 
and are necessary in a democratic society, in the interests of 
national security, territorial integrity or public safety, for the 
prevention of disorder or crime, for the protection of health or 
morals, for the protection of the reputation or rights of others, 
for preventing the disclosure of information received in 
confidence, or for maintaining the authority and impartiality 
of the judiciary.215 
The importance of the case to European law is the position the European 
Court took with regard to its role in reviewing obscenity determinations. The 
protection of morals does allow restrictions, but there was still the question of 
whether that protection required the restrictions placed on the book in 
question. In that regard, the Court said that the member states enjoy a 
"margin of appreciation" in applying their laws.216 
[I]t is not possible to find in the domestic law of the various 
Contracting States a uniform European conception of morals. 
The view taken by their respective laws of the requirements 
of morals varies from time to time and from place to place, 
especially in our era which is characterized by a rapid and 
far-reaching evolution of opinions on the subject. By reason of 
their direct and continuous contact with the vital forces of 
their countries, State authorities are in principle in a better 
position than the international judge to give an opinion on the 
exact content of these requirements as well as on the 
"necessity" of a "restriction" or "penalty" intended to meet 
them. 217 
Viewed through that lens, the Court could not conclude that the English 
actions against the book were a violation of the European Convention. 
The margin of appreciation that allows European nations to enforce their 
own obscenity laws seems to reflect the same interests as those found in the 
community standards of U.S. obscenity law. The U.S. Supreme Court has 
noted differences among the states as to the sorts of depictions they wish to 
tolerate and has said that the views in one state should not restrict the views 
214 European Convention on Human Rights art. 10(1), Nov. 4, 1950, 213 U.N.T.S. 222. 
215 Id. art. 10(2). 
21s Handyside, 1 Eur. Ct. H.R. (ser. A) 'II 48. 
211 Jd. 
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of others.21s So, in that regard there may not be a great deal of difference 
between the European view and that of the United States. But, the 
acceptance of the English decision does reflect a broader view of what may be 
limited to protect morality than U.S. courts would allow. 
The objections to The Little Red Schoolbook were not with regard to 
material that was said to appeal to the prurient interest. The objections 
seemed to be to the ideas that children might get from the book. In U.S. case 
law, it is clear that an obscenity prosecution cannot be based on such a 
disagreement with ideas. Kingsley Int'l Pictures Corp. v. Regents219 grew out 
of the refusal of the state of New York to license a showing of the motion 
picture Lady Chatterley's Lover. The denial was based not on any explicit 
depiction of sexuality, but on the fact that it depicted adultery in a positive 
way. Thus, the film might have been said to further immorality, but the 
Supreme Court said that this objection to an idea did not allow the 
suppression of the film. The interests that the European Court was willing to 
find acceptable as a basis for restricting the book would be inadequate in the 
United States. 
It is true that, in the European case, distribution would be to children, 
while the U.S. case addressed general licensing, and the refusal would have 
limited adult access. It is also true that U.S. courts have recognized a 
variable standard for obscenity where children are the recipients. Yet, this 
variable standard was based on a difference in the appeal to a prurient 
interest. It would seem, then, that U.S. obscenity law could not be used as a 
basis for restricting youth access to ideas, even ideas regarding sex, that the 
state may find objectionable. If a U.S. court would not find a book such as The 
Little Red Schoolbook obscene under U.S. law, then given the unwillingness 
of the Supreme Court to expand categories of material from which children 
should be shielded, it would seem that a restriction on the distribution of the 
book to children in the United States would be unconstitutional. Thus, 
England took a position in favor of shielding children that would not have 
been allowed in the United States, and the European Court found that 
England's position did not violate free expression rights under the European 
Convention. 220 
C. Australia 
The Australian Constitution contains no provisiOn guaranteeing the 
freedom of expression, and, unlike the U.K., Australia is not subject to an 
enforceable multinational convention, such as the European Convention on 
21s See generally Miller v. California, 413 U.S. 15 (1973). 
219 Kingsley Int'l Pictures Corp. v. Regents, 360 U.S. 684 (1959). 
22o Handyside, 1 Eur. Ct. H.R. (ser. A) ~ 59. 
492 TRANSNATIONAL LAW & CONTEMPORARY PROBLEMS [Vol. 22:455 
Human Rights.221 Free expression rights in Australia are instead protected 
under a decision by Australia's highest court. Australian Capital Television 
Pty. u. Commonwealth involved limits on the broadcasting of political 
advertisements on radio and television. 222 While the Court noted that 
expression was not explicitly protected under the country's constitution, it 
also noted that the constitution provided for a representative form of 
government. 223 A certain amount of free expression was seen as being a 
prerequisite to the existence of such a government. 224 The right to free 
expression could, thus, be implied from the commitment to representative 
democracy; however, the implied right would be no broader than the values 
from which it was derived. 225 Thus, Australia recognizes a constitutionally 
protected right to free expression only with regard to political speech.226 
Since freedom of expression in Australia is limited to political speech, it is 
not surprising that it is not seen as protecting a broad right to provide 
entertainment materials to minors or as protecting a minor's right to receive 
such material. Australia has established a Classification Board that is 
charged with rating all films and videogames, with limited exceptions, and 
some publications. 227 The Classification Board ratings include G, PG, M, 
MA15+, and RC for videogames.228 The ratings symbols stand for "general," 
"parental guidance," "mature," "mature accompanied 15+," and "refused 
classification."229 For films, in addition to the afore-mentioned classifications, 
there are ratings of R18+ and X18+. 230 Material rated R18+ is restricted and 
available to adults only.23l The XIS+ category applies to a subset of R18+ 
221 The Australian court has recognized that there are a number of international agreements 
protecting free expression. In Justice French's opinion in Brown v Classification Rev. Bd. (1998) 
82 FCR 225 (Austl.), notice was taken of the provision in the Universal Declaration of Human 
Rights protecting free expression, but under the agreement, expression may be limited to protect 
morality, public order, and the general welfare. The opinion also noted Australia's ratification of 
the International Covenant on Civil and Political Rights, which also contains a provision setting 
out a guarantee of free expression, accompanied by similar limitations. But, Justice French noted 
that even when Australia ratifies an international convention, the convention's provisions do not 
become a part of Australian law until a statute gives them effect. 
222 Austl. Cap. Television Pty. v Commonwealth (1992) 177 CLR 106 (Austl.). 
22a Id. at 137. 
224 Id. at 138-39. 
225 Id. at 44~2. 
22s Id. 
227 See Who We Are, AUSTRALIAN CLASSIFICATION, http://www.classification.gov.au!AboutJPages/ 
Who-We-Are.aspx (last visited Oct. 20, 2013). 
228 See How It All Works, AUSTRALIAN CLASSIFICATION, http://www.classification.gov.aul 
Information/Pages/Home.aspx (last visited Oct. 20, 2013). 
229 See Classification (Publication, Films and Computer Games) Act 1995 (Cth) (Austl.), available 
at www.comlaw.gov.au!series/C2004A04863. 
23o Id. 
231 See id. 
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material depicting actual sexual activity.232 Any film that exceeds the R18+ 
and X18+ classifications receives an RC rating and may not be distributed or 
exhibited.233 While the X18+ rating is dependent upon sexual content, the 
other ratings, including R18+, take into account violence, language, and drug 
use.234 
While the Commonwealth-the national government-makes the 
classification decisions, enforcement provisions are the province of the states 
and territories.235 The authority for the national classifications is contained 
in a Commonwealth statute,236 which also allows the states and territories to 
alter the guidelines.237 Whether altered or not, the ratings are enforceable, 
and the enforceable limits may, unlike in the United States, be based on 
criteria other than sexual content.238 
There has been recent debate in Australia over the classification scheme, 
but it is a debate that seems to show the acceptance of placing limits on 
access by minors to objectionable material. The issue has been whether there 
should be, as there is with films, an R18+ rating for videogames.239 The lack 
of such a rating meant that the most restrictive rating available for 
videogames that still allows distribution is MA15+. If the rating authority 
believed the game was unsuitable for those who were fifteen, sixteen, and 
seventeen, it would refuse the game classification. Since such a refusal bars 
distribution, these games would be unavailable not only to those in that age 
range but to adults as well. The debate has not been over the application of 
these limits to children but, instead, whether the rating system should be 
changed so that adults could have access to games that might still be denied 
to children below the age of eighteen. 
The Attorney General of Australia issued a discussion paper titled 
Should the Australian National Classification Scheme Include an R18+ 
Classification Category for Computer Games?240 The discussion paper was a 
232 See id. 
233 See id. 
234 See Classification (Publication, Films and Computer Games) Act 1995 (Cth) (Austl.). 
235 See id. 
236 Id. 
237 See id. (referring specifically to the Guidelines for the Classification of Films and Computer 
Games Amendment 2008). 
238 Id. para 11. 
239 See generally AUSTL. GOV'T ATTORNEY GEN. DEP'T., DISCUSSION PAPER: SHOULD THE 
AUSTRALIAN NATIONAL CLASSIFICATION SCHEME INCLUDE AN R 18+ CLASSIFICATION CATEGORY 
FOR COMPUTER GAMES? (2009) (hereinafter DISCUSSION PAPER], available at 
http://www.ag.gov.au/Consultations/Documents/AnR18ClassificationforComputerGames/ 
Discussion%20Paper%20computer%20games%20R%2018plus%20classification%20category.doc. 
240 See id. 
494 TRANSNATIONAL LAW & CONTEMPORARY PROBLEMS [Vol. 22:455 
call for comments on the question. 241 It explained that the establishment of 
an R18+ rating would not mean that all computer games would be available 
in Australia. 
Were an R18+ classification introduced, the RC category 
would still exist for games with, for example, gratuitous or 
exploitative depictions of sexual violence, such as the sexual 
assault simulation game Rapelay. It could also include games 
that included violence with a "very high" impact that offends 
against the standards of morality, decency and propriety 
generally accepted by reasonable adults to the extent that 
they should not be classified. 242 
Thus, violence could still make a game unacceptable for distribution, but that 
level of violence would not be based on what was suitable for fifteen-year-old 
but what was suitable for an adult. 
While not intending to take a position on the issue, the report did set out 
the arguments for and against the establishment of the new classification for 
videogames. Among the arguments against the new rating was the position 
that videogames should receive different treatment from films because of the 
"specific, negative effects of interactivity on players, particularly their 
participation in violent and aggressive content."243 While not adopting the 
position, the report's recognition of the argument does go beyond the U.S. 
Supreme Court's somewhat cavalier rejection of the position. 244 
The discussion paper also recognized arguments that it may be difficult 
for parents to enforce age restrictions that might better be enforced by limits 
on distribution, and that simply making these games available in Australia 
would lead to more minors being exposed to them. 245 
On the other hand, the discussion paper recognized arguments in favor of the 
new rating as providing better information for parents, improving 
technological controls over access to age inappropriate games, matching 
241 See id. at 1. 
242 Id. at 6. 
243 Jd. 
244 See Brown v. Entm't Merchants Ass'n, 564 U.S. _, 131 S. Ct. 2729, 2737-38 (2011). The 
Court took the position that interactivity did not set computer games apart from other media. It 
said that all literature attempts to be interactive, but this seems to be an equivocation on the 
word "interactive." All literature does attempt to draw the reader or viewer in and attempt to 
establish empathy or even identification with the characters. The interactivity in a computer 
game is of a different nature. The difference is between becoming engrossed in a film about 
Charles Lindbergh and spending time in a flight simulator. It is the flight simulator and not the 
film that prepares the individual to react when faced with a real life situation. In addition, it is 
the likelihood of reacting with violence that is of major concern with regard to violent video 
games. 
245 See DISCUSSION PAPER, supra note 239, at 7. 
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ratings in other countries, and, most importantly, no longer barring adults 
from playing games simply because they are unsuitable for minors.246 
The call for comments was highly successful. There were over 58,000 
submissions, and 98 percent of the submissions supported the new rating.247 
Interestingly, some of those in favor of the new rating suggested that its 
absence was leading to the under-classification of games in Australia. 248 
Since no provision could be made to allow distribution to fifteen, sixteen, and 
seventeen-year-olds, there was at least some tendency to place games that 
are really suitable only for adults into the MA15+ category.249 The new rating 
would allow adult access, while shielding fifteen, sixteen, and seventeen-
year-olds.250 The Final Report, without taking a position, also presents 
comments from both sides addressing the issues raised in the Discussion 
Paper.251 While the submissions did raise questions regarding the impact of 
violent videogames on real world violence and on the issue of interactivity, it 
is again important to note that the issue was not whether children should 
have general access to these games. The issue was whether there were games 
that are suitable for children who were fifteen, sixteen, and seventeen and, 
more importantly, whether adults should be denied access to games that 
were not suitable to those in that age group. 
According to news reports, all the Australian states, except New South 
Wales, have agreed to establish the new rating, with New South Wales still 
studying the issue.252 This will have the effect of not grouping adults with 
older minors and allowing adults to access material that would otherwise not 
be suitable for children. It provides a balance between adult access and the 
need to shield children from potentially harmful material, although it must 
be remembered that there is still the possibility of a videogame receiving an 
RC rating, making it unavailable to both adults and children. 
D. Germany 
It is fitting to complete the detailed consideration of countries with 
Germany. As mentioned in the introduction, Germany does have a provision 
246 See id. at 8-11. 
247 See AUSTL. GOV'T ATTORNEY. GEN. DEP'T., FINAL REPORT: ON THE PUBLIC CONSULTATION ON 
THE POSSIBLE INTRODUCTION OF AN R 18+ CLASSIFICATION FOR COMPUTER GAMES (2010), 
available at http://www.ag.gov.au/Consultations/Documents/AnR18ClassificationforComputer 
Games/R18+%20Classification%20Public%20Consultation%20Final%20Report.pdf. 
248 See id. at 16. 
249 See id. at 15-16. 
250 Id. at 4. 
251 Id. at 5. 
252 Australia to Overturn Adult Video Game Ban, SBS WORLD NEWS, July 22, 2011, 
http://www.sbs.corn.au/news/article/1572127/australia-to-overturn-adult-video-game-ban. 
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in its Basic Law protecting the freedom of expression.253 However, the same 
article that protects expression allows limitations based on the protection of 
young persons.254 With such an invitation, one would expect that Germany 
would take strong steps to protect children, and indeed, Germany has been 
said to have "the strictest regulations in Europe."255 
While Germany has long had legal provisions aimed at shielding children 
from media, the impetus for the inclusion of videogames in those measures 
appears to have grown out of the same sort of school shooting scenario that 
has raised concerns in the United States.256 While these concerns have not 
been seen as justifying limits on the access of minors to media violence in the 
United States, Germany has been far more willing to impose restrictions. 
The source of this protection for minors in Germany is called the 
Protection of Young Persons Act ("the Act").257 The Act goes beyond 
addressing media and contains provisions regarding restaurants, gambling 
rooms, dances, and other places with an "undesirable impact" on minors. 258 1t 
also includes provisions with regard to alcoholic beverages and tobacco. 259 
With regard to film, the Act provides: "Presence of Children and Adolescents 
at public movie performances shall not be permissible unless the films shown 
have been cleared for them by the supreme state authority or an organization 
of voluntary self-control .... "260 As for other "data media," basically media 
other than the broadcast media and including videogames, 
253 See GRUNDGESETZ FUR DIE BUNDESREPUBLIK DEUTSCHLAND [GRUNDGESETZ] [GG] [BASIC 
LAW], May 23, 1949, BUNDEGESETZBLA'IT [BGBI. I] (Ger.) art. 10. 
254 See id. Germany also has another route to address violent material. Article 1 of the German 
Basic Law guarantees the protection of human dignity. See id. art. 1. Germany used that 
provision to justify limits on laser tag since the simulated shooting of others was an affront to 
human dignity. The ban was not just on minors. See Case C-36/02, Omega Spielhollen v. 
Oberbiirgermeisterin der Bundesstadt Bonn, 2004 E.C.R. I-9641, available at eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62002J0036:EN:NOT. It would seem likely 
to apply to minors and videogames as well, unless a distinction is drawn between the targets in 
laser tag being humans while those in videogames are virtual. 
255 Laura T. Kagel, Balancing the First Amendment and Child Protection Goals in Legal 
Approaches to Restricting Children's Access to Violent Video Games: A Comparison of Germany 
and the United States, 34 GA. J. INT'L & COMP. L. 743, 747 (2006). 
256 See id. at 746-47. See also Marc Liesching & Christoph J. M. Safferling, Protection of 
Juveniles in Germany-A Report on the New Legislation, 4 GERMAN L. J. 541, 541 (2003) (finding 
motivation in an April 2002 incident in which a student, said to have played excessively violent 
videogames, killed several teachers and fellow students), available at 
http://www .germanla wjournal.com/pdfsN ol04No06/PD F _Vol_ 04_No_ 06_541-
55 7 _Public_Liesching_Saffer ling. pdf. 
257 Jugendschutzgesetz [JuSchG] [Protection of Young Persons Act], July 23, 2002, 
BUNDESGESETZBLA'IT [BGBL. I] at 2730 2003 I, § 1 (Ger.). An English translation is available at 
http://www.bmfsfj.de/RedaktionBMFSFJ/Abteilung5/Pdf-Anlagen/juSchGenglisch,property= 
pdf,bereich=,rwb=true.pdf. 
2ss Id. § 4-8. 
259 Id. §§ 9--10. 
260 Id. § 11(1). 
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[r]ecorded video cassettes and other data media suitable for 
distribution and reproduction on a monitor or playing on a 
monitor, using data media with films or games, shall not be 
accessible in the public for Children and Adolescents unless 
they have been cleared and labelled for the respective age 
group by the supreme state authority or an organization of 
voluntary self-control .... 261 
497 
The rating classifications include general audiences, suitable for those six 
and older, suitable for those twelve and older, suitable for those sixteen and 
older, and restricted for those below eighteen.262 
The Act also provides for a list of publications categorized as ''harmful to 
young people" that may not be made available to children and adolescents 
and sets limits on how this medium may be made available to adults in order 
to protect children.263 The statute also sets out the categories of media that 
will be included on this list. Included are: 
Media carrying content glorifying war; ... 
Media presenting in a disgraceful manner people who are 
dying or are exposed to severe physical or psychic suffering or 
violating human dignity by presenting actual facts and 
developments, although there is no justifiable public interest 
in such mode of reporting; ... 
Extremely realistic, cruel and sensational presentations of 
violence for its own purpose and dominant of the given scene . 
Media which might have a severely damaging impact on the 
development and education of Children and Adolescents to 
responsible personalities in society.264 
As for media that might have this severely damaging impact, the statute 
includes "media and other publications with immoral and brutalizing content 
or those instigating violence, crime and racism and media conveying the 
following messages: . . . Presentation in details of acts of violence, murder 
and massacre for the own purpose .... "265 
Despite these provisions, the language of the statute might lead one to 
question whether Germany's reputation of being so protective of children is 
deserved. After all, the statutes, by their terms, do not seem to require the 
261 Id. § 12(1). 
262 See Jugendschutzgesetz [JuSchG] [Protection of Young Persons Act], July 23, 2002, BGBL. I 
at 2730 2003 I,§ 14(2) (Ger.). 
263 See id. § 15. 
264 Id. § 15(2). 
265 Id. § 18(1). 
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state to impose ratings; they also accept ratings or classifications developed 
by an "organization of voluntary self-control."266 This might be taken to 
indicate that the government will step in only when the media industry does 
not make its own voluntary efforts. The way Germany's Entertainment 
Software Self-Regulation Body-known as the USK from the abbreviation of 
its German name-decribes itself could strengthen this belief: "USK is ... an 
organization which has been voluntarily established by the computer games 
industry. It is responsible for the classification of computer games in 
Germany."267 After all, the videogame industry in the United States also has 
a voluntary organization, the ESRB, which provides ratings for games. 268 
There is, however, a major difference between the provisions of United 
States law and those in Germany. In the United States, the ESRB ratings 
have no teeth; they are voluntary ratings that are not enforceable by 
government. 269 That is not the case with the USK ratings. 
As the USK explains, "[a]t the end of a joint classification procedure, age 
rating symbols are issued by the relevant state representatives. The system 
ensures that computer games are only sold to children and young persons if 
the contents of the game have been approved as suitable." 270 Under the 
German statute, "the decision of the [USK] for computer-games as concerns 
age limits is no longer a mere suggestion but is accepted as having legally 
binding effect."271 The penalties can be significant. A videogame retailer or 
video arcade operation can be fined up to €50,000 for allowing minors to have 
access to materials rated as beyond their ages.272 
So perhaps instead of being seen as similar to U.S. law, German law 
should be compared to law in some Canadian provinces and that attempted 
by the State of Michigan. A number of Canadian provinces rely on ESRB 
ratings and, like Germany, give them legal bite. 273 Michigan, in practical 
effect, would have imposed the ESRB ratings, by allowing retailers a defense, 
when a sale was to a person of an age within the ESRB rating for the 
product. That similarity to Canadian law, and to one attempt at U.S. law, 
266 See id. § 12(1). 
267 USK: UNTERHALUNGSSOFrWARE SELBSTKONTROLLE [ENTERTAINMENT SOFTWARE SELF-
REGULATION BODY], www.usk.de/en/the-usk/about-us/ (last visited Apr. 7, 2013) [hereinafter 
ABOUT THE USK). 
268 See ENTM'T SOFTWARE RATING BD., http://www.esrb.org/index-js.jsp (last visited Oct. 20, 
2013). 
269 See Brown v. Entm't Merchants Ass'n, 564 U.S. _, 131 S. Ct. 2729 (2011) (holding 
unconstitutional attempts to limit children's access to violent videos); Entm't Software Ass'n v. 
Granholm, 426 F. Supp. 2d 646 (E.D. Mich. 2006) (reaching the same results, even where 
conformity to the ESRB ratings provided a defense). 
21o ABOUT THE USK, supra note 267. 
271 Liesching & Safferling, supra note 256, at 555. 
272 See Kagel, supra note 255, at 756. 
273 See, e.g., Theatres and Amusements Act, R.S.N.S. 1989, c. 466 (Can.). 
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would then fail to justify the reputation of Germany as being so tough on 
youth access to harmful materials. 
What is important to recognize is that the system in Germany does not 
seem to be an industry system, although it does claim to be. The policy 
statement of the USK begins by saying: "The associations representing the 
computer games industry in Germany act in a self-regulatory manner in 
conducting a voluntary classification of computer and video games intended 
for publication in the Federal Republic of Germany."274 But, given Germany's 
willingness to regulate the exposure of youth in a variety of contexts, it must 
have been clear to the industry that non-regulation was not an option. If the 
industry was to have any influence, it would have to seek a participatory role. 
Once the makeup of the USK is understood, it can be seen as a government 
rating system in which industry representatives participate with a seemingly 
minor voice. It may be voluntary-in that the industry may not be forced to 
play this minor role-but the alternative would be a solely state-run rating 
and enforcement regime. 
The USK has an Advisory Council consisting of fourteen members, with 
specific membership allocated to different interest groups. There are two 
representatives from the computer games industry, two from the Supreme 
Youth Protection Authorities of the Federal States, one from the Supreme 
Federal Youth Protection Authorities, two who represent independent groups 
providing social services to minors, one from the Department for Media 
Harmful to Young Persons, two from religious groups, a media education 
representative, an expert on youth protection, a representative from the 
Commission for the Protection of Minors in the Media, and a legal expert.275 
The voice of the videogame industry, represented by two members, would 
seem clearly outweighed by the existence of twelve members from outside the 
industry.276 
When it comes to actual classifications proceedings, they are to be 
conducted by "independent youth protection experts."277 The industry does 
274 UNTERHALUNGSSOFTWARE SELBSTKONTROLLE [USK] [ENTERTAINMENT SOFTWARE SELF-
REGULATION BODY], GENERAL POLICY STATEMENT OF THE GERMAN ENTERTAINMENT SOFTWARE 
SELF-REGULATION BODY (USK) art. 1(1) (2011) [hereinafter USK POLICY STATEMENT], available 
at http://www.usk.de/fileadminldocuments/Publisher_Bereich/USK_General_Policy_Statement_ 
201l.pdf. 
275 See id. art. 3(2). 
276 In contrast, the ESRB is an organization established and controlled by the industry. 
Videogames are rated by "game raters," "adults who typically have experience with children, 
whether through prior work experience, education or as parents or caregivers." Frequently Asked 
Questions, ENTM'T SOFTWARE RATING BD., http://www.esrb.org/ratings/faq.jsp (last visited Apr. 7, 
2013). After the raters have done their work, the ESRB staff, again the staff of an industry 
established board, "reviews the raters' recommended rating category and content descriptors and 
may conduct a parity review to maintain consistency in rating assignments." ESRB Ratings 
Process, ENTM'T SOFTWARE RATING BD., http://www.esrb.org/ratings/ratings_process.jsp (last 
visited Apr. 7, 2013). 
277 See USKPOLICY STATEMENT, supra note 274, art. 5(1). 
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play a role in the selection of these experts, acting in conjunction with the 
Supreme Youth Protection Authorities of the Federal States. 27B The youth 
protection experts also play a role in the appeals process. 279 There are 
requirements that the experts have occupational experience and training to 
assure that age recommendations are "made on the basis of specialist 
knowledge and good judgment."280 This, coupled with a ban on such experts 
being employed within the computer and videogames industry,2BI would 
likely seem to hold any industry lobbying to a minimum. 
In addition to this reliance on expertise drawn from outside the industry 
itself, the instructions provided on classifying games explain the strict regime 
in Germany. The Policy Statement contains a list similar to the list in the 
Protection of Young Persons Act of the sort of games that "are to be 
categorized as obviously and severely harmful to minors and are not to be 
classified."2B2 Perhaps more importantly, the Policy Statement provides a 
standard for assessing the games: 
The development of children and young people and their 
progress to becoming an autonomous and integrated member 
of society may be particularly impaired by the content of 
games which occasion nervous strain, which overexcite the 
imagination, which inhibit character, moral (including 
religious) and mental development, which cause disturbance 
or damage or which exert a disorienting effect in social ethics 
terms. A game may only be passed as suitable for an age 
group if it cannot impair the development or progress of any 
cohort within said age group. This processes aligned toward 
those aged under 18 who are particularly susceptible to 
endangerment rather than to the average child or young 
person. Extreme cases are excluded.283 
This, more than anything, probably explains the strictness of the German 
system. The assessment of suitability for a game is not based on the average 
child; it is based on the susceptible child, and even eliminating the child that 
may represent an "extreme case," this assessment of the impact will lead to 
stricter limitations on game access. 
278 See id. art. 5(2). 
279 See id. art. 7. 
280 See id. art. 5( 1). 
281 Id. art. 5(3). 
282 See USK POLICY STATEMENT, supra note 274, art. 19(3). 
283 Id. art. 19(2)-(3). 
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E. Other Jurisdictions 
There is not enough space in this Article to examine in detail the 
shielding of youth from harmful media in additional countries other than 
those already discussed. Nonetheless, to indicate the breadth of countries 
undertaking this sort of effort, it would be useful to examine, very briefly, the 
law of at least a few other jurisdictions. 
1. New Zealand 
In New Zealand, the Office for Film & Literature Classification is 
charged with classifying publications that might need to be restricted or 
banned.284 The Office acts under the authority of the Films, Videos, and 
Publications Classification Act of 1993,285 as amended, primarily by the 
Films, Videos, and Publications Classification Amendment Act of 2005.286 The 
Classification Act defines a publication as objectionable "if it describes, 
depicts, expresses, or otherwise deals with matters such as sex, horror, crime, 
cruelty, or violence in such a manner that the availability of the publication 
is likely to be injurious to the public good."287 It goes on to say that a 
publication "shall be deemed to be objectionable . . . if the publication 
promotes or supports, or tends to promote or support" a number of activities, 
including "acts of torture or the infliction of extreme violence or extreme 
cruelty."288 "The Act also sets out additional criteria under which publications 
may be so deemed objectionable. In making that decision, "particular weight 
shall be given to the extent and degree to which, and the manner in which, 
the publication . . . describes, depicts, or otherwise deals with . . . acts of 
torture, the infliction of serious physical harm, or acts of significant cruelty," 
along with a variety of sexual topics. 289 The determination is to take into 
account effect, impact, value, purpose, and "the persons, classes of persons, of 
age groups of the persons to whom the publication is intended or is likely to 
be made available."29o 
The major impact of the 2005 Classification Amendment Act was its 
inclusion of directions with regard to age restrictions. The amendments, now 
contained in section 3B of the Classification Act, provide that publications 
284 See OFFICE OF FILM & LITERATURE CLASSIFICATION, www.censorship.govt.nz (last visited Oct. 
20, 2013). 
285 Films, Videos, and Publications Classification Act 1993 (N.Z.), available at 
www.legislation.govt.nz/act/public/1993/0094/latest/DLM312895.html. 
286 Films, Videos, and Publications Classification Amendment Act 2005 (N.Z.), available at 
http://www.legislation.govt.nz/act/public/2005/0002/latest/DLM333252.html. 
287 Films, Videos, and Publications Classification Act 1993, pt. 1, § 3(1) (N.Z.). 
288 Id. § 3(2)(t). 
289 Id. § 3(3)(a). 
29o Id. § 3(4). 
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may be age-restricted if they are likely to be harmful to the public good.291 
The material that may be limited on the basis of age includes that which 
"describes, depicts, expresses or otherwise deals with . . . conduct that, if 
imitated will pose a real risk of serious harm to self or others or both .... "292 
The amendments also explain the reasons for age restrictions, recognizing 
the differences between children and adults in a way that seems to be denied 
under U.S. law. The reasons include recognizing that the stage of emotional 
and intellectual development of children means that some publications could 
"(a) cause them to be greatly disturbed or shocked; or (b) increase 
significantly the risk of them killing, or causing serious harm to, themselves, 
others, or both; or (c) encourage them to treat or regard themselves, others, or 
both, as degraded or dehumanized or demeaned."293 
Note that this is not simply videogame legislation. It also addresses films 
and requires that they not be supplied or exhibited to the public, unless a 
classification label has been issued and there is compliance with the 
requirements of that label. 294 In fact, interestingly, there is a specific 
exemption from this requirement for videogames.295 However, the exemption 
for videogames, along with other exemptions provided, does not apply to films 
that are restricted publications or that the Chief Censor requires to be 
submitted to the labeling body.296 This would seem to allow distributors of 
sufficiently mild videogames to avoid submission, while requiring the 
submission of restricted games. 
The available classifications include unrestricted, objectionable, and 
objectionable except if, among other factors, availability is restricted to those 
below a particular age not exceeding eighteen.297 Since the alternative to 
unrestricted publication is either objectionable or objectionable for those 
below a certain age, it would seem that submitted restricted publications 
would include both of these categories. The result is, in the case of 
videogames, a significant number that are age-restricted and a few which are 
generally rated as "objectionable."298 
Once classified, the penalties for exhibiting or displaying an objectionable 
publication to a minor are significant. A violation can lead to a fine of up to 
291 Films, Videos, and Publications Classification Amendment Act 2005, pt. 1, § 3B (N.Z.). 
292 Id. § 3B(3)(a)(ii). 
293 Id. § 3B(4). 
294 ld. § 6. 
295 Films, Videos, and Publications Classification Act 1993, pt. 1, § 8(1)(q) (N.Z.). 
296 I d. § 8(3). 
297 Id. pt. 3, § 23. 
298 See Classification Office Newsletters Archive, OFFICE OF FILM & LITERATURE CLASSIFICATION, 
www.censorship.govt.nz/news/classification-office-newsletters-archive.html (last visited Apr. 7, 
2013). The objectionable games are Manhunt, Manhunt 2, Postal 2, RapeLay and Reservoir Dogs. 
I d. 
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$10,000 for an individual or $30,000 for a corporation, even where there is no 
knowledge or reasonable cause to believe that the publication was 
objectionable.zgg If there is knowledge or reasonable cause to believe the 
publication is objectionable, an individual could face up to ten years 
imprisonment and a corporation a fine of up to $200,000. 3oo 
2. Japan 
Japan has, in the past decade, also become concerned over violent 
videogames.30l Similarly, its concern grew out of a violent act, this time a 
2005 incident involving a seventeen-year-old player of violent videogames, 
who killed a teacher and injured two others.3oz The incident led to calls for 
limits on youth access to violent videogames, particularly directed at Grand 
Theft Auto III. 303 
The Japanese Constitution does provide for the protection of freedom of 
expression, although the country's Supreme Court seems reluctant to declare 
limits unconstitutional.304 Beyond cultural factors emphasizing harmony, 305 
some of this reluctance may grow out of a constitutional provision that people 
should not abuse their constitutional freedoms and rights and should be 
responsible for using them in the public welfare. 306 This call to balance 
individual rights with a concern for the public welfare may be seen as an 
invitation to protect children from harmful media. That, at least, has been 
the practice in Japan. Prefectures have enacted youth protection ordinances 
directed at media, and in 1999 there were 23,685 items that had been 
designated as harmful to minors. 307 
Given the general willingness to find media harmful to minors, it is not 
surprising that the response to the 2005 incident was rapid. In that same 
year, Kanagawa Prefecture banned the distribution of Grand Theft Auto III 
to minors, with a fine for violation of up to ¥300,000.308 Tokyo took an 
299 Films, Videos, and Publications Classification Act 1993, pt. 8, § 127 (N.Z.). 
300Jd. 
301 For the development of the law in Japan, see Susan Minamizono, Japanese Prefectural 
Scapegoats in the Constitutional Landscape: Protecting Children from Violent Video Games in the 
Name of "Public Welfare", 9 SAN DIEGO INT'L L.J. 135 (2007). 
302 Id. at 136. 
3o3 Id. 
304 For a discussion of free expression in Japan, see RONALD J. KROTOSmNSKI, THE FIRST 
AMENDMENT IN CROSS-CULTURAL PERSPECTIVE 142-45 (2006). 
aos See id. at 145. 
306 See Minamizono, supra note 301, at 142-43. 
307 ld. at 150 (citing THE MINISTRY OF FOREIGN AFFAIRS OF JAPAN, SECOND REPORT OF JAPAN 
UNDER ARTICLE 44, PARAGRAPH 1 OF THE CONVENTION ON THE RIGHTS OF THE CHILD ~ 159 (Nov. 
2001), available at www.mofa.go.jp/policy!human/child/report2). 
3os Id. at 148. 
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approach that combines required labeling with voluntary constraints. 309 
Software makers must label their violent material, and retailers must stock 
the material separately from non-harmful material and request identification 
from customers to verify their ages. 310 
Interestingly, the Tokyo approach was considered a voluntary system. 311 
It appears, however, that the videogames industry in Japan was willing to 
impose restrictions on itself in order to stem regulation. 312 While the 
industry in the United States knows that it has the protection of the First 
Amendment and is not required to limit access, the industry in Japan 
recognizes the likelihood that government-imposed limits will not be struck 
down. That recognition seems likely to lead the industry to act in compliance 
with public concerns over youth exposure to harmful media. 313 Thus, any lack 
of publicity for further prefecture ordinances limiting minors' access to 
violent videogames should not be taken as an indication that children have 
such access. 
3. The European Union 
Game regulation in the European Union is primarily through the 
Member States, but there are calls for regularization of at least the ratings 
systems for such games. A 2008 report from the Commission of the European 
Communities recognizes, based on a 2002 resolution of the Council of Europe, 
that "[c]lear and simple rating systems must be promoted in all the Member 
States to ensure greater transparency in the free movement of video 
games."314 In fact, even at the time of the report, there was already some 
harmonization, as sixteen Member States employed the PEGI rating system 
developed by the Interactive Software Federation of Europe, an age rating 
system with categories for three and older, seven and older, twelve and older, 
sixteen and older, and eighteen and older.315 
3o9 Id. 
31o Id. at 150. 
311 See Minamizono, supra note 301. 
312 See Hirohiko Niizumi, Japanese Game Industry Moves to Restrict Sales to Minors: Voluntary 
Retailer Program to Separate Mature Games from All-Ages Games Hopes to Stem Government-
Imposed Controls, GAMESPOT (July 19, 2005), www.gamespot.com/news/japanese-game-industry-
moves-to-restrict-sales-to-minors-6129399. 
313 See id. 
314 Communication from the Commission to the European Parliament, the Council, the European 
Economic and Social Committee and the Committee of the Regions On the Protection of 
Consumers, in Particular Minors, in Respect to the Use of Video Games, at intro., COM (2008) 
207 final (Apr. 22, 2008) [hereinafter Communication on the Protection of Minors], available at 
eur-lex.europa.eu/Lex U riServ/Lex UriServ. do ?uri=CELEX: 52008DC0207: EN :not. 
315 Kyle Robertson, An Analysis of the Video Game Regulation Harmonization Effort in the 
European Union and Its Trans-Atlantic Chilling Effect on Constitutionally Protected Expression, 
2008 B.C. lNTELL. PROP. & TECH. F. 090802, at 10-11 (2008). 
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European efforts at shielding children from harmful media, an effort that 
has been called co-protection or co-regulation,316 generally involves state 
regulation with guidance from the European Union. For example, the cross-
border impact of television broadcasting led to an EU directive, stating that 
the "Television without Frontiers Directive stipulates that Member States 
should take appropriate measures to prevent broadcasting programs that 
might seriously impair the physical, mental, or moral development of minors 
(in particular, programs that incorporate pornography or gratuitous 
violence)."317 There is variation from country to country, but the Television 
without Frontiers Directive clearly shows a European Community interest. 
The same is true of videogames. There is variation from country to 
country, but the Commission Report took the position that "[o]wing to the 
strong psychological effects of video games on minors, it is important to 
ensure that gameplaying by minors is safe. This requires in particular 
graduated levels of access to video games for minors and adults."3l8 But 
again, despite the existence of a communitywide rating system used by many 
of the countries, enforcement is a matter for the individual Member States. 
The Commission Communication provides a summary, based on a 
questionnaire sent to the Member States, of the state of videogame regulation 
in the European Union.319 Information on some of the countries not already 
discussed includes: 
Member states applying PEGI and having specific legislation 
related to age classification in place or prepared are Finland, 
Greece, Italy, Latvia, the Netherlands, Poland, Portugal, 
Slovakia and the United Kingdom. The Netherlands and 
Poland also provide for criminal sanctions .... 
In France, PEGI is used to classify and label videogames. 
Amendments to French Criminal Law in 2007 provide for age 
classification and labeling of videogames according to age 
groups. 
Belgium, Bulgaria, Denmark, Estonia, Hungary, Ireland, 
Spain and Sweden apply PEGI, but have no specific 
legislation .... 
Germany and Lithuania have specific binding legislation .... 
In Austria, protection of minors falls under the competence of 
each Bundesland. Thus, there are big differences in the 
316 See generally Eva Lievens et a!., The Co-Protection of Minors in the New Media: A European 
Approach to Co-Regulation, 10 U.C. DAVIS J. Juv. L. & POL'Y 97 (2006). 
317 Jd. at 101. 
318 Communication on the Protection of Minors, supra note 314. 
319 See generally ld. 
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legislation on the protection of young people and in how it is 
implemented. 
In Malta, where PEGI does not apply, videogames fall under 
general legislation. 
Cyprus, Luxembourg, Romania and Slovenia have reported 
they have no age or content rating system in place and no 
related legislation. 320 
The Commission appeared to be unhappy with this variation. "[T]he 
Commission considers that there remains considerable room for improvement 
as regards the take-up of the PEGI system of classification in EU Member 
States and the compatibility of applicable national provisions with PEGI."321 
Turning from ratings to availability, the Commission expressed its 
concern over increases in minors' use of violent videogames and provided an 
analysis of access to games among the Member States: 
Half of the Member States have specific legal provisions, in 
civil and criminal law, concerning the physical sale of 
videogames with content harmful to minors, and there are 
various penalties to enforce these provisions. 
Member States aiming at or already using a classification for 
distribution, circulation and advertising based on an 
age/content rating are Italy (a law is in the process of 
approval), the United Kingdom, Germany, Estonia, Greece, 
Latvia, Lithuania and Slovakia. 
France, Sweden and the Netherlands prohibit certain violent 
videogames under criminal law (in Sweden also under the 
constitutional law) .... 
In Belgium and Malta, there are a number of legal provisions 
covering the sale of videogames, such as laws on racism and 
xenophobia, on commerce and consumer protection and public 
order. 
Bulgaria, the Czech Republic, Cyprus, Denmark, Hungary, 
Luxembourg, Poland and Romania have no specific legislation 
governing the sale of videogames. 322 
The Commission Communication called, at least, for "a code of conduct 
for video game retailers."323 However, the Communication also noted that, 
where ratings are not binding, they might be seen as ineffective. "In Belgium 
azo Id. at 4-5 (citations omitted). 
321 Id. at 5. 
322 I d. (citations omitted). 
323 See Communication on the Protection of Minors, supra note 314, at 6. 
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and Hungary, PEGI already applies, but is not legally binding, with the 
result that both countries see the protection of minors as inefficient. Belgium 
would favour legislation at European level."324 
Lastly, the report noted "four Member States, United Kingdom, Ireland, 
Germany and Italy, have so far banned certain video games," noting the 
banning of the videogame Manhunt 2 in both Ireland and Italy and other 
games in the U.K. and Germany. The commission took the position that the 
authority to ban games should be narrow in scope. "The Commission is of the 
opinion that such bans should remain the exception, be proportionate and, 
therefore, be limited to serious breaches of human dignity."325 But, the 
commission was speaking here of bans that would prohibit all distribution of 
the games, not age limitations that affect only access by children. Overall, the 
report reflects a European position in favor of limiting children's access to 
harmful media. 
IV. CONCLUSION: BALANCING FREE EXPRESSION CONCERNS REGARDING 
CHILDREN 
The actual negative impact of media on children may be difficult to 
assess. With regard to violent media, there is scientific evidence-dismissed 
by Justice Scalia in Brown but recognized by Justice Breyer-that violence in 
the media causes real world violence. 326 There is specific concern over violent 
videogames. 327 It might be expected that countries with more limited access 
to violent games would have lower rates of violent crime among youth. Yet, a 
comparison among countries with regard to violent crime rates is complicated 
by any differences in economic conditions and the availability of weapons. 
There may also be differences in the non-media aspects of national cultures 
that make comparisons difficult. 
There are similar difficulties in assessing the potential harm media 
causes children, such as impacts on substance abuse and teenage sex. It has 
been said that television viewing, generally, is a risk factor for adolescent 
alcohol abuse.328 It seems likely that television portraying substance abuse 
would have a similar or stronger impact; substance abuse has been a 
frequent theme in the entertainment media in the United States.329 While 
more prevalent in media for older audiences, it is also common in media 
324 Jd. at 7. 
325 Jd. 
326 See supra notes 24-30 and accompanying text. 
327 See supra note 25 and accompanying text. 
328 See, e.g., Thomas N. Robinson et a!., Television and Music Video Exposure and Risk of 
Adolescent Alcohol Use, 102 PEDIATRICS 1 (1998). 
329 See generally PETER G. CHRISTENSON ET AL., OFFICE OF NAT'L DRUG CONTROL POLICY, 
SUBSTANCE ABUSE AND POPULAR PRIME-TIME TELEVISION (2000). 
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aimed at younger consumers.330 Even in terms of non-obscene sex content in 
the media, "[a] case can be made ... that consumption of sexually oriented 
media probably has some influence on sexual permissiveness in some 
individuals."331 Moreover, adolescents self-report that the media plays a 
major role in their sex education.332 To the degree that media depictions of 
sex are casual, it might be expected to show up in the sexual behavior of 
minors. In both these areas, national differences in the availability of media 
to children might be expected to have an impact on negative behavior. 
There are reported differences in drug usage among juveniles, 333 and 
media might have impacted such use, but differences in the populations 
surveyed likely impact the results. For example, 2 percent of young people in 
Canada are said to have used heroin during the course of their lives, while 
only 1.5 percent of those in the United States are said to have done so. 
However, the population studies in Canada included those between ages 
twelve and seventeen, while the United States study was based on those in 
the tenth grade. The inclusion of older students in Canada may have skewed 
those results. Germany's study of fifteen and sixteen-year-olds, with a 1.1 
percent usage rate, and the U.K.'s 1 percent usage among fifteen and sixteen-
year-olds, might be better comparisons to the United States. Australia's 
reported 0.1 percent among twelve to seventeen-year-olds is extremely low, 
but how much of this may be due to a very strong classification system is 
unclear. Differences in availability, with regard to various drugs, would also 
make a difference. 334 
Media might also be thought to play a role in early sexual activity. The 
best comparative evidence might be found in the differences from country to 
country of birth rates among young women and girls. However, the reporting 
may make it difficult to assess whether these rates should raise any concern. 
U.N. data breaks the population down into zero to fourteen-year-olds and 
fifteen to nineteen-year-olds, and teenage births to nineteen-year-olds may be 
seen as acceptable. In all the countries discussed herein, the birth rate among 
zero to fourteen-year-olds is negligible. With regard to fifteen to nineteen-
year-olds, the United States has a fertility rate of 41.5 percent,335 Canada's 
330 See id. 
331 Jeremiah S. Strouse & Nancy L. Buerkel-Rothfuss, Media Exposure and the Sexual Attitudes 
and Behaviors of College Students, in MEDIA, SEX AND THE ADOLESCENT 277, 290 (Bradley S. 
Greenberg et al. eds., 1993). 
332 I d. at 225, 243. 
333 See generally UNITED NATIONS OFFICE ON DRUGS AND CRIME, WORLD DRUG REPORT (2009), 
available at www.unodc.org/documents/wdr/WDR_2009/WDR2009_eng_web.pdf. 
334 With regard to underage drinking, there are also differences in what constitutes "underage," 
since legal drinking ages vary from country to country. 
335 2009-10 U.N. Demographic Y.B. 405 tbl. 10, U.N. Doc. ST/ESA/STAT/SER.R/40 [hereinafter 
Demographic Yearbook], available at http://unstats.un.org/unsd/demographic/products/dyb/ 
dybsets/2009-2010.pdf. 
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rate is 14.2 percent, 336 Germany's is 9.1 percent, 337 the U.K.'s is 25 percent, 338 
Australia's is 16.5 percent,339 and Ireland's is 16.3 percent.34o 
Here, too, there are clearly complications, even in addition to the age 
ranges included. While portrayal of sex in the media might lead to early 
experimentation and pregnancy, if safe-sex practices and contraception were 
included in those portrayals, those impacts might be reduced or even-with 
regard to pregnancy-reversed. Outside of media influences, variations in sex 
education and the availability of contraceptives may impact the results. 
There are, then, costs involved in allowing minors to have access to 
materials beyond their years. In the case of violent media, the costs seem 
well-established, while in other areas they may be less established. Even 
where costs are speculative, the risk of those costs may counsel in favor of 
limits. In determining whether to follow that counsel, it is, of course, also 
important to consider the costs of limits on the free expression made 
available to children. 
What benefits of free expression are lost? Free expression may be seen to 
protect the autonomy rights of individuals, who determine, at least in part, 
who they are by what they read, see, write, and say. But, we certainly do not 
accept full autonomy rights for children. Otherwise, we would allow them to 
drink and smoke. So, whatever autonomy rights children do have might be 
subject to balancing based on societal understandings of expression that may 
do them harm. Mter all, while paternalism may be wrong when applied to 
adults because it treats them as children, minors are children and may need 
paternalistic direction. 
There is also value in free expression as providing a path to knowledge. 
This needs to be taken account of, particularly as children reach the age 
where that knowledge may be understood and may be valuable. Thus, for 
example, if the treatment by the U.K. of The Little Red Schoolbook were to 
extend to all discussions of topics such as reproduction and sexual identity, 
that reduction in information, which may be very important to older minors, 
would be extremely unfortunate. 
Perhaps the most important benefit of free expression is its contribution 
to democracy. Without the ability to convey political opinion, true democracy 
is impossible. But, the countries discussed are all vibrant democracies. In 
fact, in The Economist's 2011 Democracy Index, New Zealand was ranked 
fifth, Australia sixth, Canada eighth, Germany fourteenth, the U.K. 
336 Id. at 405 tbl. 10. 
337 Id. at 431 tbl. 10. 
338 I d. at 433 tbl. 10. 
339 Id. at 434 tbl. 10. 
340 Demographic Yearbook, supra note 335, at 450 tbl. 10. 
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eighteenth, and Japan twenty-first.341 The United States came in at 
nineteenth.342 So countries that shield minors from influences that they see 
as harmful have not negatively impacted their democratic institutions. 
What this comparison calls for is recognition that full expression rights 
for children are not necessary for democracy. After all, the countries 
examined are democratic, and most are more highly rated than the United 
States. There are differences, recognized by other democratic countries, 
between children and adults that go beyond the easy arousal of sixteen-year-
old boys. Those differences should be given careful consideration in 
examining any limits on the access of minors to expression. Restrictions that 
are too strict present a danger of limiting access to material that may be 
important in the development of children. In the extreme, it could certainly 
lead to a less democratic country. Thus, complete deference to a legislative 
determination may be unwise. On the other hand, a position that children 
should have access to all expression available to adults, with the exception of 
sexual content, may be equally unwise. In any situation, the importance of 
the expression to the development of youth and to the maintenance of 
democracy should be carefully balanced against any potential harm to the 
youthful recipients of that expression. 
341 See ECONOMIST INTELLIGENCE UNIT, DEMOCRACY INDEX 2011: DEMOCRACY UNDER STRESS 3-4 
(2011), available at https://www.eiu.com/public/topical_report.aspx?campaignid=Democracy 
Index2011. 
342 See id. 
